Regular Meeting 
December 19, 2007 
Martinez, CA 



CALL TO ORDER 

	I.
	CLOSED SESSION 


Council met for closed session at 6:00 pm with all members present except for Councilmember Menesini. 

	A.
	CONFERENCE WITH LEGAL COUNSEL-EXISTING LITIGATION pursuant to California Government Code Subdivision (a) of Section 54956.9  Name of Case: Carter v. City of Martinez; Case No. 06-CV-07534 PJH 


	II.
	RECONVENE - PLEDGE OF ALLEGIANCE - ROLL CALL 


Mayor Schroder called the meeting to order with Councilmembers Lara DeLaney, Janet Kennedy, and Vice Mayor Mark Ross present; Councilmember Menesini arrived after roll call.

Mayor Schroder reported on the closed session, noting that direction was given to legal counsel with nothing else to report. 

PRESENTATION(S)/PROCLAMATION(S) 

PUBLIC COMMENT (COMPLETE SPEAKER CARD AND GIVE TO CLERK) 
Reserved only for those requesting to speak on items not listed on the Agenda. 

Leanne Peterson gave an update on the upcoming 10th annual First Night Martinez.  She thanked the City and business community members for the continued support.  She also noted that volunteers are still needed and those interested should contact Barbara Kapsalis. 

Mayor Schroder asked for details about the ice rink, which Ms. Peterson provided.  Vice Mayor Ross asked if beavers would officially be part of First Night activities.  Ms. Peterson said that was still to be determined.  

John Curtis gave a report on Main Street Martinez, mentioning the beautiful lights along Main Street (LED, which are more energy efficient), and the City's assistance in getting them installed. 

Mike Alford discussed research he had done on the beaver habitat and reiterated his concerns about the unclean water coming from upstream. He questioned whether the dam has really been as built up as the City believes - his measurements show it is 8 inches lower. 

CONSENT CALENDAR 

MOTION WAIVING READING OF TEXT OF ALL RESOLUTIONS AND ORDINANCES. 

	1.
	Motion approving Check Reconciliation Registers dated 11/29/07 and 12/06/07 [C.Heater/02.01.01]. 


	2.
	Motion accepting the Comprehensive Annual Financial Report for the fiscal year ended June 30, 2007.[L.Marshall/2.1.0] 


	3.
	Motion adopting Ordinance C.S. 1341 C.S. amending Title 15, Buildings and Construction, of the Martinez Municipal Code by adopting by reference the International Building Code, 2006 Edition, the Uniform Mechanical Code, 2006 Edition, the Uniform Plumbing Code, 2006 Edition, and the National Electric Code, 2005 Edition. [D.SALTS/9.16.02] 


There was no public comment on Items #1-#3. 

Regarding Item #2, Councilmember Ross thanked staff for the comprehensive, quality report. 

On motion by Mark Ross, Vice Mayor, seconded by Janet Kennedy, Councilmember, approve Items #1-#3 of Consent Calendar Motion unanimously passed 4 - 0. Yes: Lara DeLaney, Councilmember, Janet Kennedy, Councilmember, Mark Ross, Vice Mayor, and Robert Schroder, Mayor.  Absent: Councilmember Michael Menesini.
PUBLIC HEARING(S) 

	4.
	Public hearing to consider the appeal of a Planning Commission decision to deny proposed Lot Line Adjustment LLA#06-04 to adjust parcel boundaries between four existing lots, creating a new 4-lot configuration as proposed by applicant, ranging in size from 8.45 to 64.41 acres.  Total site area of all parcels is approximately 160 acres.  Location is 370 Lindsey Drive, APN’s: 366-150-018 & 366-150-019. [A.LOPEZ/09.05.01.29] 


Deputy Director of Community Development Albert Lopez gave the staff report.
Mayor Schroder asked about staff’s alternative lot configuration, and whether there had been a home on lot D in the past.  Mr. Lopez said yes, the Phillips home was built there and burned down, but it is still a buildable site.

Councilmember DeLaney asked why exhibit B was marked "in proper form and complete" if the scenic easement was recorded over the entire 160 acres.  She asked when staff discovered the error and why it was not corrected.  City Attorney Jeff Walter said the draft easement document was written by the previous owner, including a description from his deed which covers the entire property.  The record is clear that it should only cover 120 acres.

Further, Mr. Walter said the Planning Commission recommendation does not deal with the easement issue, and there is a process for amending the legal description.  He was not suggesting the City Council rely on the easement for making its determination.

Councilmember Menesini entered and was seated at the dais. 

Councilmember DeLaney asked about the Certificates of Compliance and why the applicant said there were seven lots while staff said only four.  Mr. Walter discussed staff’s research that led to the conclusion there were only four.

Councilmember DeLaney asked about the legal memorandum from the applicant’s attorney (received at the dais).  Mr. Walter summarized the content, explaining that it focuses on language in the Specific Plan related to areas with a less than 30% slope, and he explained why he thought the reasoning was faulty.  He indicated that the purpose of the Specific Plan reference was to prohibit development south of Christie.

Vice Mayor Ross confirmed with staff that the intent in 1984 was to preserve 120 acres south of Christie Drive, even though the legal description was wrong.  He asked why the City Council at that time did not insist it be corrected.  Mr. Walter said he did not know.

Councilmember Menesini said he was on the Council at the time, and the scenic easement was to be over the entire 163 acres - he had no recollection of any being reserved for homesites. 

Mayor Schroder opened the public hearing.

Todd Smith, attorney representing Mr. Ostrosky and Mr. DeVries, commended Mr. Lopez for providing updated information to the Council.  He was surprised that his letter from November 8th was not included in the Council packet, however.  He stressed that the issue is not what happened in the past or what may happen in the future, but only the lot line adjustment (LLA) request.  He was doubtful that Councilmember Menesini’s recollection was accurate, since it would be an excessive request to set aside 160 acres for one 10,000 s.f. home.  He reiterated that a subdivision is not being considered at this point, and the proposed LLA 
conforms to the General Plan, Specific Plan and zoning ordinance.  He asked the Council to consider the LLA alone, not based on potential future action, since the City would have the opportunity in the future to approve or deny any development proposals.  He asked the Council to consider the current application on its merits. 

Mayor Schroder asked why the LLA is being requested - to make the lots more sellable.  Mr. Smith said the current configuration is not functional, and there is no legal requirement to answer the question in order for the application to be approved. 

Vice Mayor Ross said Mr. Smith gave a good report in spite of his last-minute assignment to it.  However, the legal description document should have been corrected first before the LLA application was submitted.  Mr. Smith said there was no law prohibiting a LLA on deed-restricted properties. 

Councilmember Kennedy asked where the 120 acres of open space easement would be with the new configuration.  Mr. Smith said the LLA will not change where the easement would be, and that was still to be determined between staff and the owners.  Councilmember Kennedy asked why the owner was not agreeable to staff's suggested configuration.  Mr. Smith said staff does not own the property; thus, it is not their decision to make. 

Councilmember Menesini reiterated his understanding that the 1984 agreement was for a 163 acre scenic easement in return for allowing a 10,000 s.f. home to be built.  Mr. Smith said it is not the applicant’s intention to go back on that deal; this is simply redrawing lines on a map and does not change the scenic easement.

Vice Mayor Ross noted that the deed restriction says only one parcel is buildable, and it should have been corrected if it was in error.  Mr. Smith said the easement will continue to exist, regardless of the lot lines.  He also noted that the Specific Plan also mentions four parcels, but it should not affect the Council’s decision anyway.

Councilmember DeLaney said Mr. Walter's interpretation is that the memo from Mr. Smith's firm defends the developability of the sites - if the issue is only lines, why focus on development?  Mr. Smith said those issues would resolve in the future through the normal process, and State law says the Council has no discretion to deny the LLA based on whether development might occur. 

Carol Youngman said the Planning Commission made a wise decision in denying the LLA.  She also discussed information from Mr. Phillips about the lots.  She asked the Council to uphold the Planning Commission’s decision.

Chris Wills discussed the history, noting that this proposal would create a lot at odds with the Alhambra Hills Specific Plan.  He questioned why the applicant would create a new lot if nothing can be done with it.  He noted there was not much trust for hillside owners.  He asked the Council to uphold the Planning Commission’s decision.

Lynn Stevens expressed concern since one of the owners of the properties is a developer.  She asked the Council not to change the property lines - the owners should have been well aware of the restrictions.  She also noted that there are other wildlife preserves in place on the perimeter of the property.

Patty Hector asked why the LLAs are being requested on properties that are already designated open space.  She also said that Mr. DeVries had indicated to her that the intention is to develop the property.  She expressed appreciation to Councilmember Menesini for his memory of the past agreement.

Connie Chapman was concerned that changing a few lines might create a slippery slope, ultimately eliminating the easement or breaking it down.  She was grateful for preservation efforts of past Councils.

Everett Delarosa, 77 year resident of the City, commented on the history with the Phillips family in the past.  He expressed his hope that the open space/scenic easement will be preserved.   Mr. Delarosa said he wanted to be sure that any development being done is legal. 

Karen Stromsmoe Erickson agreed this area was intended to be a scenic easement in exchange for allowing a 10,000 s.f. home.  She urged the Council to avoid the slippery slope and not break down the easement.


Will Keene said redrawing the lot lines will set a precedent, making future development easier.

Marcy Lebac said most people here are from Forest Hills and oppose the LLA.

Tracy Benetti said legal battles on this issue are inevitable, but redrawing the lines makes them worse.

Roger Goodwin was opposed to the LLA and saw no reason to change what is existing. 

Mayor Schroder asked Mr. Walter about the applicant’s contention that the LLA can only be considered under narrow circumstances.  Mr. Walter asked whether the applicant’s rebuttal should come first.

Mr. Smith reiterated that the City will still have authority to make decisions about the property and any future development, but could not say what future uses would be.  He indicated that the law governing LLAs cannot be denied based on "slippery slope" only on GP, SP, zoning or building code, and any future development applications would follow normal process. 

There being no further speakers, Mayor Schroder closed the public hearing. 

Mr. Walter disputed Mr. Smith’s contention that all that is being considered is "drawing lines on a map."  He acknowledged Councilmember DeLaney’s point about the development focus in earlier arguments before the Planning Commission.  He noted that statements made at the Planning Commission meeting indicate that the intention is development. 

Councilmember Menesini indicated that he would support the Planning Commission’s decision for reasons given by staff and the City Attorney, as well as the 1984 intention that the property was to be a scenic easement - all 163 acres.

Vice Mayor Ross said he supported the findings made by the Planning Commission, and would vote to deny the appeal.

Councilmember DeLaney said she was almost convinced by the applicant’s attorney that all that is being done is drawing lines.  However, she was persuaded by Mr. Walter that the intent has to be considered.  She felt staff’s reconfiguration was supportable, but not what is being asked for tonight.  She would support the Planning Commission decision.

Councilmember Kennedy noted she does not remember all the details from 1984, but she distinctly remembers the Phillips.  She noted there are four existing lots, and clearly at least 120 acres were intended for open space.  She acknowledged a property owner's right to develop, but said that changing the lines serves no purpose without knowing the motivation.  She was appreciative of staff’s work, and indicated she would also support the Planning Commission's denial. 

Mayor Schroder noted that not all developers are evil, and most homes are built by developers.  He further noted that prior decisions of the City Council or Planning Commission do not bind current or future Councils from the ability to make changes when necessary.  
In this case, however, he would not support the change.  He thought the alternative configuration proposed by staff would be reasonable.   

On motion by Michael Menesini, Councilmember, seconded by Janet Kennedy, Councilmember, to uphold the Planning Commission decision to deny proposed Lot Line Adjustment LLA#06-04 to adjust parcel boundaries between four existing lots, creating a new 4-lot configuration as proposed by applicant, ranging in size from 8.45 to 64.41 acres.  Total site area of all parcels is approximately 160 acres.  Location is 370 Lindsey Drive, APN’s: 366-150-018 & 366-150-019.  
Motion unanimously passed 5 - 0. 
ORDINANCE(S) 

CITY MANAGER 

	5.
	Comment(s)/Update(s)/Report(s). 


APPOINTMENTS TO COMMISSIONS AND/OR AGENCIES 

CITY COUNCIL 

	6.
	Motion to continue the following matters to February 6, 2008: 


	A.
	Resolution adopting a mitigated negative declaration and a mitigation monitoring program pertinent to a General Plan Amendment re-designating approximately 3 acres located at 635 Vine Hill Way from Open Space to Residential. 


	B.
	Resolution approving a General Plan Amendment to re-designate approximately 3 acres from "Open Space" to "Residential," to allow the possibility of creating 4 additional single family home lots, in addition to the one existing single-family home on the 5.57 acre site at 635 Vine Hill Way. [A.LOPEZ&C.SIMON/9.02.01] 


Vice Mayor Ross recused himself due to a conflict of interest and left the Chambers.

Mayor Schroder opened and closed public comment with no speakers coming forward. 

On motion by Michael Menesini, Councilmember, seconded by Janet Kennedy, Councilmember, to continue items related to 635 Vine Hill Way to February 6, 2008. 
Motion unanimously passed 4 - 0. Yes: Lara DeLaney, Councilmember, Janet Kennedy, Councilmember, Michael Menesini, Councilmember, and Robert Schroder, Mayor. Abstain: Vice Mayor Mark Ross.
Vice Mayor Ross returned to the dais.


	7.
	City Council Comments. 


Councilmember Kennedy wished all Happy Holidays.  She also commented on the need to support charities so all can enjoy the season.  She thanked Mr. Lopez for a successful application to ABAG for Priority Development Areas.

Councilmember DeLaney also wished everyone Happy Holidays.  She thanked staff and Main Street Martinez for making the downtown so beautiful.  She acknowledged many upcoming issues facing the Council next year.

Vice Mayor Ross echoed Councilmember Kennedy’s comments regarding the Priority Development Area Application, and he commended staff for their work.  As Chair of the Air District, he noted that Climate Change grants were awarded today, and he was excited to see all the applications.  He indicated that Martinez is ahead of the curve, with $20,000 already allotted through other sources.  He said he would like an update from Bart Carr at a future meeting.  He expressed Happy Holiday greetings.

Councilmember Menesini mentioned Tom Simonetti, new Police Chief, was present.  He acknowledged many are struggling financially, and he wished all a Merry Christmas and Happy New Year.  He expressed support for Councilmember Kennedy’s comments regarding the need to help charities.

Mayor Schroder commented on a presentation by the Martinez Early Childhood Center that has now started a beaver project including a chronology, which he summarized.  Mayor Schroder acknowledged the difficulty faced by the Council to preserve area wildlife, but also to protect the welfare of its citizens.  He gave Council and staff Target beaver gift cards. 

ADJOURNMENT 

Adjourned at 9:00 p.m. to a Regular City Council meeting on January 9, 2007, at 7:00 p.m. in the Council Chambers, 525 Henrietta Street, Martinez, California.
Approved by the City Council

Rob Schroder, Mayor



Mercy G. Cabral, Deputy City Clerk – 1/9/08
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