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CITY OF MARTINEZ
CITY COUNCIL AGENDA


March 5, 2008

TO:                         Mayor and City Council

FROM:                  JMFC Council SubCommittee Mark Ross and Janet 
                                Kennedy
PREPARED BY:  Joann Toole, Deputy Director Recreation and Community 
SUBJECT:            Reallocation of $100,000 Cabaret Theater Loan

DATE:                   February 25, 2008


RECOMMENDATION:
The JMFC City Council Subcommittee recommends the reallocation of the $100,000 previously approved as a loan to the Willows Theatre Company for the renovation of the Campbell Theater as a $75,000 loan for interior improvements to the Kenney Building and $25,000 for amphitheater improvements that will be completed by the City.  In connection with the loan approve the appropriate loan documents and authorize the City manager to execute them on behalf of the City.
BACKGROUND:
In December 2006, the City Council approved a $100,000 loan to the Willows Theatre Company to construct the interior of what is now the Campbell Theater.  The Willows Theatre Company was able to successfully secure the needed funding for the improvements without drawing down any of the dedicated funds.  
The Willows Theatre Company now requests a loan in the amount of $75,000 to construct the interior improvements to the Kenney Building.  Repayment of the loan will be made by December 1, 2010, either in cash or through “in-kind” improvements to the amphitheater that could include additional bathroom facilities, hardscape for parking areas and pathways within the amphitheater, improved seating, an interpretive area, VIP shelter, new signage, improved entryway, permanent stage lighting, or a permanent sound system.  The loan will be secured by the Willows leasehold interests in both the Kenney Building and the Campbell Theatre.
The Willows has already secured the services of an electrician for the Kenney Building and the interior has been wired.  They have submitted construction documents and are able to begin construction on March 3rd.
The Willows must vacate its offices in Concord in April and wish to move its operations to the Kenney building at the end of March.  The Kenney building will house, the Willows offices, costume shop and storage, rehearsal space and production facility.  Occupying the Kenney Building will allow the Willows Theatre Company to produce theatrical performances at the amphitheater this season.  Beginning in July, the performances will include Muirfest, Annie Get Your Gun and Sacagewea.

The amphitheater is in need of more improvements to provide an enhanced performance space.  Items such as perimeter fencing, additional lighting and a sewage holding tank will make the amphitheater more secure and usable.  These items can be done prior to our 2008 season at a cost of $25,000.

The JMFC City Council Sub Committee reviewed this reallocation of funds and believes that it will significantly contribute to the completion of the amphitheater infrastructure and expanded use of the amphitheater.  The Sub Committee recommends that the City Council reallocate the $100,000 that was earmarked for the Cabaret Construction Loan as a $75,000 loan to the Willows Theater Company and $25,000 for staff to make further amphitheater improvements.

FISCAL IMPACT:
Reallocation of the $100,000 Cabaret Construction Loan.
ACTION:
Approve the reallocation of the $100,000 Cabaret Construction Loan as a $75,000 loan to the Willows Theatre Company for interior improvements to the Kenney Building, direct staff to use the remaining $25,000 for amphitheater improvements and approve the loan agreements.

Attachment: Agreement
APPROVED BY:   
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City Manager


 SEQ CHAPTER \h \r 1
CONSTRUCTION LOAN AGREEMENT 

This Construction Loan Agreement (“Agreement”) is made and entered into as of January  ___, 2008 (“Effective Date”), between The Benefactors Incorporated, a non-profit corporation, doing business as The Willows (“Borrower”), and City of Martinez, a municipal corporation (“Lender”).






Recitals
A. Borrower leases from Lender a building located at the John Muir Amphitheater site known as the Kenney-Conco Production Facility (“Premises”).  Borrower proposes to use the Premises in the production of live theater.

B. Borrower was substantially responsible for the donation of said Premises to Lender, however, said Premises are not completed to the point that will support the production of live theater.  In particular, Premises lack interior electrical wiring and lights, plumbing and restrooms, heating and mechanical equipment and finish work (“Improvements”).  According to the terms of the lease, Borrower is responsible for interior improvements to the Premises.  Therefore, Borrower proposes to complete such improvements subject to approval by the Building Official.

C. Borrower wishes to borrow from Lender up to the sum of seventy-five thousand dollars ($75,000.00) (“Loan”) to be used by Borrower for construction of the Improvements, subject to the terms of this Agreement.

NOW, THEREFORE, for good and valuable consideration the receipt and adequacy of which are acknowledged, the parties agree as follows:






Article 1. Defined Terms.

(a) As used in this Agreement, the following terms will have the following meanings: 

“Bar Graph Construction Progress Schedule is a graph clearly defining when work is to be commenced and completed for each component of the work such as the electrical, plumbing, hvac and all other components.  A separate bar  shall be included for all work to be performed by volunteers (subject to Lender approval, the process for which is provided for herein).  

“Bisio Sublease Agreement means the Sublease Agreement dated December 22, 2004 between Lender and Borrower through which the Lender agreed to sublease certain premises located at 636 Ward Street to Borrower, including the First Amendment to the Bisio Sublease Agreement dated December 1, 2006.

“Business Day” means any day other than Saturday, Sunday, or public holiday or the equivalent for banks generally under the laws of California. Whenever any payment to be made under this Agreement is stated to be due on a day other than a Business Day, that payment may be made on the next succeeding Business Day, and that extension of time will be included in the computation of payment of interest in the event payment is not timely made.

“Change”is defined in Section 3.2. 

“Completion Date” means _____________.

“Completion of the Improvements” means that, in Lender's sole judgment: (I) the Improvements will have been constructed, completed, equipped, and furnished in a good and proper manner in accordance with: (A) the Bar Graph Construction Progress Schedule and the (B) the current Direct Cost Breakdowns as furnished to Lender by Borrower, approved in writing by Lender, without substantial deviation, unless approved by Lender; (ii) all notices of completion with respect to the Improvements will have been filed and all statutory lien periods will have expired; (iii) all costs of constructing the Improvements will have been paid; (iv) the Improvements will have been fully furnished and equipped as a live performing arts theater; and (v) all of the conditions specified in Section 4.4 will have been satisfied. 

“Construction Account” is defined in Section 4.1(a).

“Contractor” means any general contractor designated by the Borrower as general contractor and approved by Lender. 

“Default Rate” means  ten percent (10%) per annum.

“Direct Cost Breakdown” means a table, prepared by Borrower, that states the cost, including labor and material costs, for each phase of construction and the source of the funds to be utilized by Borrower to pay for each phase of the  construction.   Borrower shall clearly identify those construction costs that shall be paid for through the use of Loan funds.  The Direct Cost Breakdown shall also specify the name, address and telephone number of each Contractor that will be performing work on the Improvements as well as a name, address and telephone number of a contact representative for each Contractor.

“Event of Default” is defined in Section 6.1. 

“Fixtures” means all fixtures located on or within the Improvements or now or later installed in or used in connection with any of the Improvements, including, but not limited to, all partitions, screens, awnings, motors, engines, boilers, furnaces, pipes, plumbing, elevators, cleaning and sprinkler systems, fire extinguishing apparatus and equipment, water tanks, heating, ventilating, air conditioning and air cooling equipment, built-in refrigerators, and gas and electric machinery, appurtenances, and equipment, whether permanently affixed to the Premises or to the Improvements 

“Governmental Authority” means the United States of America, California, the County of Contra Costa, the Lender, or other political subdivision, agency, department, commission, board, bureau, or instrumentality of any of them. 

“Governmental Requirement” means any law, ordinance, order, rule, regulation, or requirement of a Governmental Authority. 

    “Impositions” means all real estate and personal property taxes and other taxes and assessments, water and sewer rates and charges, and all other governmental charges and any interest or costs or penalties with respect to them, ground rent and charges for any easement or agreement maintained for the benefit of the Premises, general and special, ordinary and extraordinary, foreseen or unforeseen, of any kind that at any time may be assessed, levied, imposed, or become a lien on the Premises or the rent or income received from the Premises, or any use or occupancy of the Premises; and any charges, expenses, payments, or assessments of any nature that are or may become a lien on the Premises or the rent or income received from it. 

    “Improvements” means all interior electrical wiring and lights, plumbing and restrooms, heating and mechanical equipment and finish work on the Premises, and all improvements, additions, and replacements, and other buildings and improvements, at any time later constructed or placed on the Premises.

    “Kenney Building Lease Agreement” means the Lease Agreement dated May 4, 2005 between the Borrower and the Lender through which the Lender agreed to lease the Premises to the Borrower, including the First Amendment to the Kenney Building Lease Agreement dated December 1, 2006. 



    “Inspector” means the Building Official of the City of Martinez.



    “Loan” is defined in Recital C. 



    “Loan Documents” means  this Loan Agreement.

    “Loan Proceeds” means funds disbursed by Lender pursuant to this Agreement to finance the construction of the Improvements.



   “Materials” is defined in Section 4.2(d). 

    “Person” means any natural person, corporation, firm, partnership, association, trust, government, governmental agency, or any other entity, whether acting in an individual, fiduciary, or other capacity. 

    “Personalty” means all of Borrower's interest in all accounts, contract rights, and general intangibles (specifically including any insurance proceeds and condemnation awards) arising out of the ownership, development, or operation of the Premises, and all furniture, furnishings, equipment, machinery, construction materials and supplies, leasehold interests in personal property, and all other personal property (other than Fixtures) now or later located about the Premises, together with all present and future attachments, accessions, replacements, substitutions, and additions, and the cash and noncash proceeds. 

    “Plans and Specifications”or “Plans” means the final set of mechanical, electrical, plumbing, or other construction plans and specifications for the Improvements as approved by the Inspector, including all supplements, amendments, and modifications thereto. 

    “Potential Default” means an event that would constitute an Event of Default but for any requirement of notice to be given or period of grace or time to elapse.

    “Premises” means the Kenney-Conco Production Facility located at the John Muir Amphitheater in Martinez, California, the Improvements, the Fixtures and the Personalty. 

    “Work” means the construction of the Improvements.

Article 2. Making of Loan.
Section 2.1 Loan.
    Lender agrees to lend to Borrower, and Borrower agrees to borrow from Lender, up to seventy-five thousand dollars ($75,000.00), to finance the construction of the Improvements, subject to the terms, conditions, representations, warranties, and covenants in this Agreement.  The Loan Proceeds shall only be used to pay for the labor and material required to construct the Improvements and may not be used to pay for construction management, accounting, legal, planning, design and/or engineering expenses nor for the payment of Impositions. ADVANCE \d 12
Section 2.2 Disbursements.

   Lender agrees to disburse the Loan Proceeds in the manner and subject to the limitations in this Agreement. Except in the Event of a Default, no interest will accrue on disbursed Loan Proceeds.




       Section 2.3 Repayment of Loan
   Borrower shall repay the entire amount of the Loan to Lender by December 1, 2010.  Provided that the Borrower repays the entire amount of the Loan by the due date, Lender agrees that Borrower shall not owe any additional amounts in interest.  If the Loan is not repaid in full by December 1, 2010, all remaining Loan indebtedness shall become immediately due and owing and the remaining amount of the indebtedness shall accrue interest from its due date at the Default Rate until the remaining indebtedness and applicable interest are fully paid.  In the event the Loan is not repaid in full by December 1, 2010, this shall constitute an Event of Default thereby entitling the Lender to utilize any of the remedies identified in Article 7, including the right to terminate the Kenney Building Lease Agreement and the Bisio Sublease Agreement.  Provided further that if the Kenney Building Lease Agreement or the Bisio Sublease Agreement terminate prior to December 10, 2010, the remaining amount of the Loan shall become immediately due and payable to the Lender.

   The Lender may, in its sole and complete discretion, consider the performance of the following in-kind projects by Borrower as counting towards Borrower’s Loan repayment obligation.

$ 
The construction of hardscape for parking areas and pathways within the amphitheater.

$ 
The construction of additional bathroom facilities.

$ 
The design and construction of an interpretive area.

$ 
The construction of a VIP shelter.

$ 
The design and construction of new signage.

$ 
The design and construction of an improved entryway.

$ 
The design and installation of a permanent stage lighting.

$ 
The design and installation of a permanent sound system.

$ 
Any and other in-kind projects that improve the John Muir Amphitheater that have been reviewed and approved by the City Council.

     Should Borrower desire that Lender consider the construction of any of the above-identified in-kind projects as counting towards Borrower’s Loan repayment obligation, Borrower shall submit a proposal to Lender for each proposed in-kind project specifying the value of the in-kind project claimed by Borrower along with the manner in which the value was determined and an explanation of how this will improve the John Muir Amphitheater.  Borrower shall also provide a timetable for construction of the in-kind project as well as an identification of the contractor for the in-kind project including contractor status, available insurance and bonding and a description of how the in-kind project will be maintained after construction.  Borrower shall also submit plans and specifications completed by a design professional for Lender review and approval as well as a construction schedule for the in-kind project.  Borrower shall also provide any additional information requested by Lender.  Borrower shall submit all proposals for in kind projects in writing and no later than 30 days prior to the final disbursement of the loan.  The Lender shall not consider any proposal submitted after the final disbursement of loan funds.  The Lender shall determine, in its sole and total discretion, whether to allow the in-kind project to count towards Borrower’s Loan repayment obligation, and if so, the dollar amount to so credit.  The Lender shall also attach any reasonable conditions to the construction of the in-kind project that the Lender deems necessary and advisable, including the incorporation of specific articles and sections of this Agreement to the construction of the in-kind project.  The Lender shall notify Borrower in writing of the Lender’s determination and this determination by Lender shall be final.  Construction of the in-kind project shall be completed and accepted by the Lender by December 10, 2010, unless that date is extended by the Lender, in order that value of the in-kind project as determined by the Lender shall be credited towards the Borrower’s loan repayment obligation.

Article 3. Construction and Completion of Improvements.

Section 3.1 Construction.

   If Borrower has not already commenced construction of the Improvements as of the Effective Date, upon the execution by Borrower of this Agreement, Borrower will immediately commence the construction and diligently proceed with and complete construction of the Improvements in accordance with the Plans and Specifications as approved by Lender and in compliance with all applicable construction regulations including, but not limited to, building, electrical, plumbing, and fire safety regulations. Completion of the Improvements will occur on or before the Completion Date. ADVANCE \d 12
Section 3.2 Extra Work; Changes in Plans and Specifications.

No extra work, installation of materials, or change in the Plans and Specifications (individually, a “Change,” and collectively, “Changes”) will be ordered or authorized by Borrower without the prior written consent to each Change by Lender. If in the judgment of Lender the Change will, in the aggregate, increase the cost of the Work:

(a) by an amount in excess of the reserve for contingencies, or

(b) by an amount that, when considered with all other Changes, reduces the reserve for contingencies to an amount less than that required, then in either case, Borrower will, as a condition precedent to Lender's consent, deposit with Lender the amount of the increased cost that Lender will disburse when all work related to the Change is completed. 

Any Change required to be submitted to Lender will be submitted for approval on a change order form acceptable to Lender and will be accompanied by a copy of the Plans and Specifications applicable to the Change approved by the Project Architect and contractor of the Improvements.



Section 3.3 Contractors and Contracts.

On demand by Lender, Borrower will furnish to Lender from time to time correct lists of all contractors and subcontractors employed in connection with the Work. Each list will show the name, address, and telephone number of each contractor or subcontractor, a general statement of the nature of the work to be done, the labor and materials to be supplied, the names of material suppliers, if known, and the approximate dollar value of the labor, work, and materials with respect to each. Lender may contact directly each contractor, subcontractor, and material supplier to verify the facts disclosed by the list or for any other purpose. All contracts let by Borrower or its contractors relating to the Work will require them to disclose to Lender information sufficient to make that verification. All estimated direct costs of the Work will be covered by firm contracts or orders with contractors, subcontractors, or material suppliers acceptable to Lender.

Section 3.4 Purchase or Lease of Materials.

No materials, equipment, furniture, fixtures, or any other part of the Improvements will be purchased or leased for or installed on the Premises under any security agreement, lease, or other arrangement in which the seller or lessor reserves or purports to reserve any rights in them or any right to remove or repossess any of these items or to consider them personal property after their incorporation in the Work, unless specifically authorized by Lender in advance in writing.

Section 3.5 Inspection.
 

(a) Lender, through its officers, agents, contractors, or employees, will have the right at any time:

(I) without notice to Borrower, to enter on the Premises and inspect the Improvements and the Work; and

(ii) to examine the books, records, accounting data, plans, shop drawings, specifications, and other documents of Borrower pertaining to the Work and to make extracts or copies. 

All these documents will be made available to Lender, its officers, agents, contractors, and employees promptly on written demand.

(b) Borrower agrees to cooperate fully (and to cause all contractors and subcontractors to cooperate fully) with the Inspector and to permit all appropriate access to the Premises and to all relevant books and records.

Section 3.6 Protection Against Lien Claims.

Borrower agrees to pay and discharge promptly and fully all claims for labor done and materials and services furnished in connection with the Work, diligently to file or produce the filing of a valid Notice of Completion on completion of the Work, diligently to file or procure the filing of a Notice of Cessation in the event of a cessation of labor on the Work for a continuous Period of (30) days or more, and to take all other reasonable steps to forestall the assertion of claims of lien against the Premises or any part of it.

Borrower will require all contractors to obtain a lien waiver with respect to each payment by or to the general contractor and each of the various subcontractors and material suppliers (and the major subcontractors and submaterial suppliers under them), and Lender, at any time, at its option, may require that Borrower make any payments for which disbursements are made under this Agreement by joint check made payable to the general contractor and subcontractor or sub-subcontractor for whose account the payment is to be made, as joint payees.

All contractors, material suppliers, and laborers employed in connection with the Work will be paid directly by disbursement from the Construction Account on a form or order approved by the Lender and countersigned by Borrower. ADVANCE \d 12
Nothing herein will require Borrower to pay any claims for labor, materials, or services that Borrower in good faith disputes and that Borrower, at its own expense, is currently and diligently contesting, provided that Borrower will, in that case and in each other case where a claim of lien has been filed, within ten (10) days after the filing of any claim of lien:

(I) record in the office of the Recorder of the County where the Premises is located a surety bond sufficient to release the claim of lien; or

(ii) make a deposit of cash in the amount of one hundred and fifty percent (150%) of the claim of lien with Lender; or

(iii) deliver to Lender a specific title insurance policy endorsement under which the Title Company insures Lender that the claim of lien is not valid; or

(iv) deliver to Lender any other assurance as may be acceptable to Lender.

Section 3.7 Performance and Payment Bonds.
   Borrower will procure and deliver to Lender, and will require that all contractors and all subcontractors procure and deliver to Lender, dual obligee performance and labor and material payment bonds in form, substance, and amount satisfactory to Lender that Lender may require by notice to Borrower. Borrower will deliver to Lender an original of each bond for Lender's approval.

Section 3.8 Project Architect.

        
   An Architect approved in writing by the Lender will be retained by Borrower at Borrower’s expense, to furnish a report as of the Effective Date of this Agreement of the amount of funds that will be required to complete the Work in accordance with the Plans and Specifications, including an identification of the amount that should be reserved for contingencies.  The Architect shall also provide periodic reports as required by the Lender on the progress of the Work, including an estimate of the time and cost then required to complete the Work in accordance with the Plans and Specifications.  At the request of Borrower, Lender, at its sole discretion, may approve in writing a construction expert other than an Architect to furnish the reports specified above.

Section 3.9 Use of Volunteers
   No work shall be performed by volunteer labor without the prior written authorization of the Lender.  If Borrower desires to utilize volunteer labor, Borrower shall provide Lender, no later than thirty (30) days prior to the contemplated performance of such work, a description of the work Borrower proposes to be performed by the volunteers, a description of how this volunteer labor shall be properly utilized and supervised, and such other information as Lender may request and require.   Lender’s written authorization for the use of volunteer labor shall be subject to such terms and conditions as Lender may impose, including a requirement that Borrower provide Lender with general liability and other insurance covering the work to be performed by the volunteers.  Borrower agrees that any work performed by volunteers shall not be deemed complete until such work has been inspected and approved by the Inspector and any corrections and modifications ordered by the Inspector have been fully performed. 

Article 4. Loan Disbursement Procedures.

Section 4.1 Loan Formula and Construction Account
   (a) No later than the Effective Date of this Agreement, Borrower shall open and maintain a separate account for the sole purpose of  keeping and disbursing all Borrower’s funds that will be used for payment of the Work (“Construction Account”).  In conjunction with the establishment of the Construction Account, Borrower shall submit to Lender a report demonstrating how Borrower shall obtain the funds identified by the Architect as necessary to complete the Work in accordance with the Plans and Specifications.  This report shall be updated and supplemented as required by the Lender.   Borrower shall make no disbursements from the Construction Account except for payment of the Work.  In addition to the provisions of Section 4.2(g), Lender shall keep and maintain all receipts and other records of funds deposited into the Construction Account and disbursements from the Construction Account and shall make all records fully available and open to review and inspection of Lender upon request.  Lender shall provide Loan Proceeds to Borrower by depositing said funds into the Construction Account.

   (b) Lender will make the Loan to Borrower in the principal amount equal to the lesser of seventy-five thousand dollars ($75,000.00), or the actual cost of the Work, which will be the amount expended for the items and in the amounts as are set forth in the current Direct Cost Breakdown approved in writing by Lender.

Section 4.2 Disbursement of Funds in Account.

   The Loan Proceeds will be disbursed in the following manner:

   (a) As Contractor or other payments for Improvements become due, Borrower shall make a request for disbursements of Loan Proceeds and will furnish to Lender in a form and substance satisfactory to Lender, the name of contractors, subcontractors or suppliers, and the contract price as well the work performed and materials supplied.  Borrower shall also furnish to Lender, in form and substance satisfactory to Lender, a Bar Graph Construction Progress Schedule and a current Direct Cost Breakdown of the cost of labor and material required to complete the Work.  An initial Direct Cost Breakdown and Bar Graph Construction Progress Schedule have been furnished to and approved by the Lender, copies of which are attached as Exhibits A and B, respectively, and are incorporated by this reference.

  (b) Each request for disbursement of Loan Proceeds to pay for direct costs will be made at least ten (10) Business Days before the disbursement is desired and will show the percentage of materials provided or contract completed at the date of the request.  Unless otherwise permitted by Lender, in its sole discretion, no more than two such requests may be submitted to the Lender in any given month. The request must be accompanied by any supporting documentation that Lender may require, including, without limitation, the following:

 

(I) waivers of mechanics' or materialmen' liens from the general contractor and each subcontractor and supplier with respect to the Work for which payment is being requested;

(ii) a statement verified under penalty of perjury by the affected Contractor that it is not affiliated with Borrower;

(iii) a statement verified under penalty of perjury by the affected Contractor that all Work covered by the application for payment has been completed in accordance with the applicable contracts and should now be paid, and that all costs incurred in connection with the Work either have been paid or will be paid out of the proceeds of the disbursement;

(iv) supporting billings of the affected Contractor or other contractors covering the application for payment; and

The amount to be disbursed on account of the cost of construction shall be ninety percent (90%) of the cost, and ten percent (10%) of the cost will be retained to be disbursed pursuant to Section 4.4. The amount allocated for contingencies in the Direct Cost Breakdown will be disbursed only for the payment of additional costs incurred as a result of Changes ordered by Borrower as provided in Section 3.2.

   (c) Lender may make on-site inspections and review of construction to verify percentage of completion and certify disbursement requests.

   (d) Lender will not be required to make any advances for building materials or furnishings (collectively “Materials”) that are located off the Premises or are stored on the Premises but not affixed to or incorporated in the Improvements unless Borrower will have submitted to Lender evidence satisfactory to Lender that:

 
(I) all sums then due under the purchase contract for the Materials have been paid or that Borrower will cause the payment to be made promptly on the making of the Advance and will apply the Advance for that purpose,

(ii) the Materials are in storage or have been shipped,

(iii) Borrower has purchased and there is in full force insurance coverage on the Materials, and

(iv) Borrower has acquired (or on payment of the amounts to be disbursed in the Advance will acquire) title to the Materials, and Lender's security interest in the Materials created under this Agreement has been (or simultaneously will be) perfected as required by applicable law.  ADVANCE \d 12
Borrower grants Lender, to the extent not granted in any other provisions of the Loan Documents, a security interest in all Materials for which any Advance is made at any time by Lender pursuant to this Section 4.2(d), together with all additions and accessions and all replacements and proceeds. The security interest will secure the repayment of the Loan and the payment and performance of all of the obligations of Borrower under the Loan Documents, and Lender will have all of the rights and remedies provided for in this Agreement, as well as all other rights and remedies provided by any applicable law. ADVANCE \d 12

If Borrower fails to perform any of its obligations under this Section 4.2(d), Lender may take any actions and expend any sums that may be necessary in Lender's judgment to protect and preserve Lender's security interest, and all expenditures so incurred (including but not limited to reasonable attorneys' fees and disbursements) will be repayable by Borrower promptly on demand, will bear interest until paid at the Default Rate, and will be secured by the security interest granted above.

   (e) All disbursements pursuant to Section 4.1 will be deemed paid to and received by Borrower.

   (f) Disbursements of Loan proceeds in respect of direct costs of construction that are covered by the construction contract will be made by joint check made payable to Borrower and that party performing the Work to be paid, but only if the party performing the work is not in default in the performance of any of its obligations under the construction contract or other agreement with the Borrower. Nothing in this Section will limit or affect the right of Lender, pursuant to Section 3.6 to require that checks be made jointly payable to any Contractor and the subcontractor or sub-subcontractor for whose account the payment is made.

   (g) Borrower shall keep and maintain at all times at Borrower’s address stated herein, or such other place as Lender may approve in writing, complete and accurate books of accounts and records adequate to reflect correctly the amount of revenues taken in by Borrower and the Construction Account funds and disbursements, along with copies of all written contracts, receipts, invoices, or other pertinent documents relating to the Work or Premises.  Said books, records, and accounts shall be kept and maintained in accordance with generally accepted accounting principles and shall be kept and maintained for at least three years after expiration of the accounting year to which they pertain.  Notwithstanding the foregoing, if any books, records, or supporting documentation kept and maintained by Lender are the subject of an audit requested by Lender or an unresolved controversy involving Lender, Borrower shall keep and maintain them until the audit or controversy is terminated.  Lender shall, through its duly authorized agents or representatives, have the right to examine and audit said books of account and records at any and all reasonable times for the purposes of determining compliance with this Agreement.

Section 4.3 Conditions Precedent to Each Loan Disbursement.
   (a) The obligation of Lender to make any disbursements pursuant to the terms of this Agreement will be subject to the following conditions precedent:



(I) No Event of Default or Potential Default will have occurred and be continuing.

(ii) The conditions described within Section 4.1 of this Agreement. 

(iii) Borrower will have furnished to Lender evidence satisfactory to Lender of payment of bills and releases of lien rights covering Work done or Materials furnished in connection with the Work showing the expenditure of an amount equal to the total funds at the time disbursed from the Construction Account, including the then requested payment.

(iv) The Work for which a loan disbursement has been requested has been performed by a licensed contractor utilizing paid, skilled and property certified workers.

(v)  The inspector has certified in writing to Lender in a form satisfactory to Lender at the time of each disbursement request that the Improvements are being constructed in accordance with the Plans and Specifications and will be completed with sound, new materials and in a good and proper manner.

(vi) All approvals, permits, certifications, consents and licenses of government authorities and other parties having jurisdiction over Improvements and Premises that are necessary at the stage of construction when the disbursement is to be made has been received and remain in full force and effect to enable the completion of the Improvements on or before the Completion Date.

(vii) The Lender has received and approved a periodic report from the Project Architect retained by the Borrower in accordance with Section 3.8 of this Agreement if such periodic report has been requested by Lender.

(b) Regardless of the failure of any condition precedent to Lender's obligation to make disbursements of the Loan Proceeds, Lender may make any disbursements pursuant to the provisions of Section 4.1 of this Agreement if Lender, in its sole discretion, determines it to be advisable. The making of any disbursement, either before or after the satisfaction of all conditions precedent with respect to Lender's obligation to make the disbursement, will not be deemed to constitute an approval or acceptance by Lender of the Work completed or a waiver of the condition with respect to a subsequent disbursement.

Section 4.4 Final Disbursement. 

The funds retained under Section 4.2(b) will be disbursed when the following conditions have been satisfied:

(a) The Project Architect and the Inspector will have certified to Lender in a manner satisfactory to Lender that the Improvements have been completed in accordance with the Plans and Specifications with sound, new materials and in a good and proper manner and that the Improvements comply with all governmental requirements and are structurally sound.

(b) The conditions of Section 4.3(a) will have been satisfied.

(c) Final lien waivers will have been obtained from each Contractor, each of the various subcontractors, other parties performing the Work, and material suppliers, and substantially all of the subcontractors and submaterial suppliers under the subcontractors and material suppliers at any level, or Borrower will have furnished evidence satisfactory 
to Lender that all Contractor and subcontractors and material suppliers and sub-subcontractors and submaterial suppliers have been paid in full.

(d) Borrower will have furnished evidence, in form and substance satisfactory to Lender, that:

(I) all other permits and approvals necessary for the construction, equipping, management, operation, use, or ownership of the Improvements will have been obtained, subject only to those conditions approved by Lender, and

(ii) the completed Improvements comply with all applicable zoning regulations, building code provisions, and similar governmental laws and regulations -- that evidence to be in the form of a certificate executed by Borrower in favor of Lender.

(e) Borrower will have provided to Lender an inventory showing make, model, value, cost, and location of all furniture, fixtures, and equipment and other personal property used in the management, maintenance, and operation of the Improvements.

(f) Borrower will have furnished evidence in form and substance satisfactory to Lender that all utilities necessary for the full use and operation of the Improvements are available and have been connected to the Improvements.

(g) Borrower will have filed a notice of completion of the Improvements necessary to establish the commencement of the shortest statutory period for filing of mechanics' and materialmen's liens.

(h) Lender will have received written approval from the surety on any bond required by Lender.

Section 4.5 Borrower's Approval.
   Regardless of anything to the contrary, any disbursements pursuant to Section 4.1 on disbursement requests approved by Lender will conclusively be deemed proper disbursements as between the parties.

Article 5. Borrower's Representations and Warranties.

   As a material inducement to Lender to enter into this Agreement and to make the Loan to Borrower, Borrower and each signatory who signs on its behalf unconditionally represents and warrants to Lender as follows:

(a)  Borrower is duly formed and validly existing under the laws of the State of California, is qualified to do business in California, and has full power to consummate the transactions contemplated.

(b)  Borrower has full authority to execute this Agreement and all of the other Loan Documents, to undertake and consummate the contemplated transactions, and to pay, perform, and observe all of their conditions, covenants, agreements, and obligations.

(c)  This Agreement and each of the other Loan Documents constitutes a legal and binding obligation of, and is valid and enforceable against, each party other than Lender, in accordance with the terms of each.

(d)  There are no actions, suits, or proceedings pending or, to the best knowledge of Borrower, threatened against or affecting Borrower, the Premises, or any part of it, or involving the validity or enforceability of this Agreement or  the validity or enforceability of any of the other Loan Documents, at law or in equity, or before or by any Governmental Authority. Borrower is not in default with respect to any order, writ, injunction, decree, or demand of any court or other Governmental Authority.

(e)  There is no default on the part of Borrower under this Agreement, the Kenney Building Lease Agreement or the Bisio Sublease Agreement  and no event has occurred and is continuing which with notice or the passage of time or both would constitute an Event of Default thereunder.

(f)  All Personalty is vested solely in Borrower, free of all claims, liens, and encumbrances, and the security interest of Lender in the Personalty  is a first lien.

(g)  The Plans and Specifications are satisfactory to Borrower and the Contractor. There are no structural defects in the Improvements as shown in the Plans and Specifications, and to the best of Borrower's knowledge, no violation of any Governmental Requirement exists with respect thereto.

(h)  Borrower has, or prior to the commencement of construction of the Improvements will have:

   (I) received all requisite building permits and approvals from all applicable Governmental Authorities,

   (ii) filed or recorded all required instruments, and

   (iii) to the best of Borrower's knowledge, complied with all other related Governmental Requirements.

(i)All utility services, including without limitation gas, electric, water, storm and sanitary sewer, and telephone facilities, necessary for the construction of the Improvements and the operation for their intended purposes are or will be upon Completion fully operational and available at or within the boundaries of the Premises.

(j)  To the best of Borrower's knowledge, the construction, use, and occupancy of the Premises and Improvements comply in full with, or if built according to the Plans and Specifications, will comply in full with, all Governmental Requirements. Neither the zoning nor any other right to construct or use the Improvements is to any extent dependent on or related to any real property other than the Premises. All approvals, licenses, permits, certifications, filings, and other actions normally accepted as proof of compliance with all Governmental Requirements by prudent lending institutions that make investments secured by real property in the general area of the Premises, to the extent available as of the date of this Agreement, have been given or taken, and to the extent that the approvals, licenses, permits, certifications, filings, and other actions are not available as of the date of this Agreement, either:

(i) the Governmental Authority charged with giving or taking them is under a legal duty to do so, or

(ii) Borrower is entitled to have them given or taken as the ministerial act of that Governmental Authority.

(k)  All reports, documents, instruments, information, and forms of evidence delivered to Lender concerning the Loan or required by this Agreement or any of the other Loan Documents are accurate, correct, and sufficiently complete to give Lender true and accurate knowledge of their subject matter, and do not contain any untrue statement of a material fact or omit any material fact necessary to make them not misleading.

Article 6. Default.
Section 6.1 Events of Default. 

At the option of Lender, each of the following events will constitute a default (each an “Event of Default”):

(a) Default under the Leases.  The default or breach by the Borrower of the Bisio Sublease and/or Kenney Lease.

(b) Governmental Requirements. Borrower's failure to comply with any Governmental Requirements.

(c) Expiration of Permits. Borrower's neglect, failure, or refusal to keep in full force any permit, license, consent, or approval with respect to the construction, occupancy, or use of the Improvements.

(d) Construction. Any material deviation from the Plans and Specifications in the construction of the Improvements, or the appearance or use of defective workmanship or materials in the construction of the Improvements, if Borrower fails to remedy them or to diligently proceed to remedy them to Lender's satisfaction within ten (10) days after Lender's written demand to do so.

(e) Construction Schedule. Borrower's failure to complete the construction of the Improvements by the Completion Date.

(f) Liens or Stop Notices. The filing of any lien against the Premises or Improvements or the service on Lender of any bonded stop notice related to the Loan, if the claim of lien or bonded stop notice continues for thirty (30) days without discharge, satisfaction, or the making of provision for payment (including bonding) to the satisfaction of Lender as provided for in Section 3.6.

(g) Attachment. The attachment, levy, execution, or other judicial seizure of any portion of the Premises or Improvements, or any substantial portion of the other assets of Borrower, that is not released, expunged, bonded, discharged, or dismissed within thirty (30) days after the attachment, levy, execution, or seizure.

(h) Breach of Agreement.  Any material breach, including failure to timely satisfy Section 2.3, of this Agreement by Borrower.

(i) General Assignment.  Any general assignment of assets by Borrower for the benefit of its creditors.

(j) Borrower Dissolution.  The dissolution of the Borrower or the termination, suspension, for any reason, of Borrower’s rights and powers to do business in the State of California. 

Article 7. Remedies.
Section 7.1 Option to Act.

On the occurrence of any Event of Default, in addition to its other rights in this Agreement or in any of the other Contract  Documents, at law, or in equity, Lender may, 


without prior demand, exercise any one or more of the following rights and remedies:


(a) Termination of Disbursements. Terminate its obligation to make disbursements.

(b) Acceleration. Declare all sums owing to Lender with respect to this Agreement and the other Loan Documents immediately due.

(c) Continuation of Disbursements. Make any disbursements after the happening of any one or more of the Events of Default, without waiving its right to demand repayment of the Loan and all other sums owing to Lender or any other rights or remedies and without liability to make any other or further disbursements, regardless of Lender's previous exercise of any rights and remedies.

(d) Legal and Equitable Remedies. Proceed as authorized at law or in equity with respect to the Event of Default.

(e) Disbursement by Lender. Make any payment from undisbursed Loan Proceeds or other funds of Lender.

(f) Lease Remedies.  Any Event of Default under this Agreement shall also constitute a default and/or breach of the Kenney Building Lease Agreement and the Bisio Sublease and Lender may declare either or both of those leases terminated and Lender may pursue its remedies under either or both of those leases for immediate possession. 

(g) Ownership of Improvements.  Assume the ownership of all Improvements constructed from the Loan Proceeds, regardless of such Improvements being completed. 

Section 7.2 Repayment of Funds Advanced.

If Lender spends its funds in exercising or enforcing any of its rights or remedies under this Agreement, the amount of funds spent will be payable to Lender on demand, together with interest at the Default Rate from the date the funds were spent until repaid.

Section 7.3 Rights Cumulative, No Waiver.

All of Lender's rights and remedies provided in this Agreement are cumulative and may be exercised by Lender at any time. Lender's exercise of any right or remedy will not constitute a cure of any Event of Default unless all sums then due to Lender under the Loan Documents are repaid and Borrower has cured all other Events of Default. No waiver will be implied from Lender's failure to take, or delay in taking, any action concerning any Event of Default or from any previous waiver of any similar or unrelated Event of Default. Any waiver under this Agreement must be in writing and will be limited to its specific terms.

Section 7.4 Disclaimer.

Whether Lender elects to employ any of the remedies available to it in connection with an Event of Default, Lender will not be liable for:


(a) the construction of or failure to construct, complete, or protect the Improvements,

(b) the payment of any expense incurred in connection with the exercise of any remedy available to Lender or the construction or completion of the Improvements, or

(c) the performance or nonperformance of any other obligation of Borrower.

Section 7.5 Grant of Power.

Borrower irrevocably appoints Lender as its attorney-in-fact, with full power and authority, including the power of substitution, exercisable on the occurrence of an Event of Default, to act for Borrower in its name, place, and stead as provided in this Agreement:

(a) Possession and Completion. To take possession of the Premises and Improvements, remove all employees, contractors, and agents of Borrower, to complete or attempt to complete the work of construction, and to market  or lease the Premises and Improvements.

(b) Plans. To make any additions, changes, and corrections in the Plans as may be necessary or desirable, in Lender's sole discretion, or as it deems proper to complete the Improvements.

(c) Employment of Others. To employ any contractors, subcontractors, suppliers, architects, inspectors, consultants, property managers, and other agents that Lender, in its sole discretion, deems proper for the completion of the Improvements, for the protection or clearance of title to the Premises or Personalty, or for the protection of Lender's interests.

(d) Security Guards. To employ security guards to protect the Premises and Improvements from injury or damage.

(e) Compromise Claims. To pay, settle, or compromise all bills and claims then existing or later arising against Borrower that Lender, in its sole discretion, deems proper for the completion of the Improvements, for the protection or clearance of title to the Premises, or for the protection of Lender's interests.

(f) Legal Proceedings. To prosecute and defend all actions and proceedings in connection with the Premises or Improvements.

(g) Other Acts. To execute, acknowledge, and deliver all other instruments and documents in the name of Borrower that are necessary or desirable, to exercise Borrower's rights under all contracts concerning the Premises or Improvements, and to do all other acts with respect to the Premises or Improvements that Borrower might do on its own behalf, in each case as Lender in its reasonable discretion deems proper.

Article 8. Miscellaneous.

Section 8.1 No Waiver.

No failure or delay on the part of Lender in exercising any right or remedy under the Loan Documents will operate as a waiver nor will Lender be estopped to exercise any right or remedy at any future time because of any failure or delay. No express waiver will affect any matter other than the matter expressly waived and that waiver will be operative only for the time and to the extent stated. Waivers of any covenant, term, or condition in this Agreement will not be construed to waive any subsequent breach of the same covenant, term, or condition.

Section 8.2 No Third Parties Benefitted.

This Agreement is made and entered into for the sole protection and benefit of the parties and their permitted successors and assigns, and no other Person will have any right of action or any rights to funds at any time on deposit in the Construction Account, if established.

Section 8.3 Notices.

Notices to be given under this Agreement shall be in writing and shall be delivered in person, by facsimile, by email and/or by overnight mail.  If delivered by facsimile or email, they must be accompanied by simultaneous delivery of notice by overnight mail, in which case the notice shall be deemed delivered and received on the day the notice was sent by email or facsimile.  Notices shall be delivered to the following addresses and said addresses may be changed by employing the methods of delivering notice specified above.


To the Lender:


City Manager


City of Martinez


525 Henrietta Street


Martinez, CA 94553


FAX 925-229-5012
Email:___________________


With Copy to:


Jeffrey A. Walter


City Attorney


670 W. Napa St., Suite F


Sonoma, CA 95476



FAX 707-996-9603


Email: jwalter@walterpistole.com
To the Borrower:


Willows Theatre Company


ATTN: Andy Holtz, Managing Director


1425 Gasoline Alley


Concord, CA 94520


FAX 925-798-1824

Section 8.4 Authority to File Notices.

Borrower irrevocably appoints Lender as its agent (the agency being coupled with an interest) to file for record any notices of completion, cessation of labor, or any other notice that Lender deems necessary or desirable to protect its interests under this Agreement or under the Loan Documents.

Section 8.5 Actions.
Lender will have the right to commence, appear in, or defend any action or proceeding purporting to affect the rights, duties, or liabilities of the parties hereunder, or the disbursement of any funds under this Agreement. In connection with that, Lender may incur and pay costs and expenses, including, without limitation, reasonable attorneys' fees. Borrower agrees to pay to Lender on demand all these expenses, and Lender is authorized to disburse funds from the Construction Account for that purpose. This Section does not apply to actions or proceedings between the parties.

Section 8.6 Assignment.
The terms of this Agreement will be binding on and inure to the benefit of successors and assigns of the parties. However, Borrower will not assign this Agreement or any interest it may have in the monies due or, except as otherwise provided, convey or encumber the Premises or any Personalty or Fixtures now or later on the Premises without the prior written consent of Lender.

Section 8.7 Time.
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Section 8.8 Borrower's Responsibilities.
(a) To prevent and avoid construction defects, Borrower will inspect, review, supervise, and assure the high quality, adequacy, and suitability of:


(i) the Plans and Specifications and all changes and amendments;

(ii) architects, contractors, subcontractors, and material suppliers employed or used in the Work, and the workmanship of and the materials used by all of them; and

(iii) the progress and course of construction, its conformance with the Plans and Specifications and any amendments, alterations, and changes that may be approved by Lender, and its compliance with all applicable construction codes including, but not limited to, building, electrical, plumbing, and fire safety regulations.

(b) Borrower will, at Borrower's expense, defend, indemnify, save, and hold Lender harmless against all claims, demands, losses, expenses, damages (general, punitive, or otherwise), and causes of action (whether legal or equitable) asserted by any Person arising out of the use of the proceeds of the Loan. Borrower will pay Lender on demand all claims, judgments, damages, losses, or expenses (including attorneys' fees and expenses) incurred by Lender as a result of any legal action arising out of the use of the proceeds of the Loan. The provisions of this Section will survive the termination of this Agreement and the repayment of the Loan.

Section 8.9 Nonliability for Negligence, Loss, or Damage.


Borrower acknowledges, understands, and agrees as follows:

(a) Lender neither undertakes nor assumes any responsibility for or duty to Borrower to select, review, inspect, supervise, pass judgment on, or inform Borrower of the quality, adequacy, or suitability of any of those matters referred to in Section 8.8(a).

(b) Lender owes no duty of care to protect Borrower against negligent, faulty, inadequate, or defective building or construction of the Improvements.

(c) Lender will not be responsible or liable to Borrower for any loss or damage of any kind to person or property whether suffered by Borrower or any other Person or group of Persons or for negligent, faulty, inadequate, or defective building or construction of the Improvements, and Borrower will hold Lender harmless from any liability, loss, or damage for these things.

Section 8.10 Survival of Warranties and Covenants.

The warranties, representations, conditions, covenants, and agreements in this Agreement will survive the making of the Loan and will continue in full force until the Indebtedness has been paid in full. Nothing in this Section 8.10 is intended to limit any other provision of this Agreement that by their stated terms survive the repayment of the Indebtedness or the termination of the Agreement.

Section 8.11 Amendment.

This Agreement may not be modified, waived, discharged, or terminated except by a written instrument signed by the party against whom enforcement of the modification, waiver, discharge, or termination is asserted.

Section 8.12 Termination.

Except as otherwise provided in this Agreement, all rights and obligations under this Agreement will terminate (except as to any accrued obligations) effective on the payment of all Indebtedness owing by Borrower to Lender. 

Section 8.13 Counterparts.

This Agreement may be executed in any number of counterparts and by different parties in separate counterparts, each of which when executed and delivered will be deemed an original and all of which counterparts taken together will constitute one and the same instrument.

Section 8.14 Indemnity.
Borrower agrees to defend, indemnify, and hold Lender harmless from all losses, damages, liabilities, claims, actions, judgments, costs, and reasonable attorneys' fees that Lender may reasonably incur except where caused by the active negligence, sole negligence or willful misconduct of Lender, as a direct or indirect consequence of:

(a) the making of the Loan,

(b) Borrower's failure to perform any obligations as and when required by this Agreement or any of the other Loan Documents,

(c) the failure at any time of any of Borrower's representations or warranties to be true and correct, or

(d) any act or omission by Borrower, any contractor, subcontractor, engineer, architect, or other Person with respect to the Premises, the Improvements, or any portion of them or

(e) The Lender’s approval of this Agreement or any permit, approval, certification, consent, license, and/or any other entitlement Borrower is required to obtain as part of making the Improvements required by this Agreement.

Borrower will pay immediately on Lender's demand any amounts owing under this indemnity, together with interest at the  Default Rate from the date Lender makes a payment or incurs a loss. Borrower's duty to indemnify Lender will survive the Borrower’s full payment of the Loan.

Section 8.15 Approvals
All consents and approvals required of Lender or permitted by any provision of this Agreement shall be in writing.

Section 8.16 Further Assurances
At Lender’s request, and Borrower’s expense, Borrower shall execute, acknowledge and deliver all other instruments and perform all other acts necessary, desirable, or proper to carry out the purposes of this Agreement.

Section 8.17 Integration
This Agreement constitutes the entire Agreement between Lender and Borrower with respect to the matters covered by this Agreement and supercede all prior negotiations.

Section 8.18 Severability
If any term, provision, covenant or condition is held by a court of competent jurisdiction to be invalid, void or unenforceable, all terms, provisions, covenants and conditions held not invalid, void, or unenforceable will continue in full force and effect and will in no way be affected, impaired or invalidated.


Executed by the parties on the date first set forth above.

BORROWER:

The Benefactors Incorporated, a non-profit corporation, doing business as The Willows Theatre Company 

By:________________________________



Title:______________________________

By:________________________________



Title:______________________________

LENDER: 

City of Martinez

By:_______________________________



Title:_____________________________ ADVANCE \d 12
� EMBED Word.Picture.8  ���








[image: image2.wmf] 

[image: image3.png]


_1134972058.doc
[image: image1.png]






