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CITY OF MARTINEZ
CITY COUNCIL AGENDA


July 2, 2008
TO:


Mayor and City Council
FROM:
Franchise Subcommittee (Vice Mayor Ross, Council Member DeLaney)
PREPARED BY:
Lianne Marshall, Assistant City Manager - Administrative Services




Michael Chandler, Senior Management Analyst

SUBJECT:
Digital Infrastructure and Video Competition Act (DIVCA) Ordinance
DATE:

June 23, 2008

RECOMMENDATION:
Conduct a public hearing to introduce an ordinance regulating State video franchise holders by establishing franchise and PEG fees and customer service penalties.
Staff discussed this item with the Franchise Subcommittee on June 17, 2008.  The Subcommittee recommended forwarding to City Council for approval.
BACKGROUND:
The State Legislature adopted the Digital Infrastructure and Video Competition Act of 2006, set forth at California Public Utilities Code section 5800 and following (also known as AB 2987, and “DIVCA”).  The Act created a process for the State to grant video service franchises and established the California Public Utilities Commission as the sole franchising authority for new video service providers in the State.  Under the Act, some authority is retained by local cities and counties, including the authority to collect quarterly franchise fees (5% of most revenue) and certain fees for public, educational and governmental channels (PEG), to monitor compliance with State and Federal customer service standards, and to require an encroachment permit for work in the public right of way.  The Act was initiated at the request of the telephone companies as a method to streamline their entrance into the cable television market, by avoiding the amount of time it would take to separately negotiate with each city and county in the state.  The Act authorizes local agencies to monitor State and Federal customer service standards, and to impose penalties for material breaches.  To benefit from these fees and authority, each jurisdiction must adopt a local ordinance. 
The 5% franchise fee may be used for any lawful purpose and is exercised in recognition of the franchisee’s use of the public right-of-way.  The monthly PEG fees paid by a new State video franchise holder will equal the remaining PEG obligations of Comcast, the incumbent provider, until their franchise expires, when the fees will equal 1% of gross revenues.  In addition, the City is authorized under the Act to monitor compliance with Federal and State customer service standards and, by ordinance, to impose fines for material breaches. 

FISCAL IMPACT:
Fiscal impact is unknown as it is dependent upon the number of customers using AT&T’s video service and the gross revenues that are generated. The proposed ordinance will assure payment of franchise fees and PEG fees to the City as provided by State law.  
ACTION:
Conduct a public hearing to introduce an ordinance regulating State video franchises holders by establishing franchise and PEG fees and customer service penalties.

Attachments:  Ordinance
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Acting City Manager


ORDINANCE NO.   C.S.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MARTINEZ 

AMENDING MARTINEZ MUNICIPAL CODE TITLE 13 “UTILITIES” BY ADDING CHAPTER 13.62, REGULATION OF STATE VIDEO FRANCHISE HOLDERS 

WHEREAS, the Digital Infrastructure and Video Competition Act of 2006 (the “Act”, AB 2987) went into effect January 1, 2007; and

WHEREAS, under the new state law, the State of California shall have sole franchising authority for new video service providers within the City; and

WHEREAS, the City of Martinez, although not the franchising authority, will acquire certain rights and responsibilities with respect to the new state video franchise holders; and

WHEREAS, pursuant to the Act, certain rights and responsibilities must be established by local ordinance before they may become effective and enforceable against state video franchise holders; and

WHEREAS, under the Act, the City shall receive a fee of 5% of gross revenues of each state video franchisee which operates within the City for use of the public rights-of-way; and

WHEREAS, the City is entitled to receive an additional fee of 1% of gross revenues of each State video franchisee which operates within the City as authorized by Public Utilities Code section 5870 (n) for Public, Educational and Government (PEG) purposes, unless an incumbent operator exists, in which case the PEG payments shall equal the existing unsatisfied obligations of the incumbent operator’s franchise; and

WHEREAS, the City may examine the business records of a state video franchisee once annually to ensure compliance with the payment of the franchise and PEG fees; and

WHEREAS, the City may establish and enforce penalties against state video franchisees for violations of customer service rules consistent with state law; and

WHEREAS, the City will retain authority, without change, over the City’s current cable franchisee until such time as it no longer holds a City franchise, or is no longer operating under a current or expired City franchise; and

WHEREAS, the City Council held a hearing on the proposed ordinance on July 2, 2008 where all interested parties could be heard. 

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of Martinez as follows:

SECTION 1.  Title 13.  The following Chapter is hereby added to the Martinez Municipal Code: 

Chapter 13.62  Regulation of State Video Franchise Holders

13.62.010  Purpose and Authority.

13.62.020  Definitions

13.62.030  State Video Franchise applications.

13.62.040  State Video Franchise and PEG fees.

13.62.050  Customer Service Penalties.

13.62.060  Public Rights of Way.

13.62.010
Purpose and Authority.  

This chapter implements the Digital Infrastructure and Video Competition Act of 2006 (the “Act”; AB2987), as set forth at Public Utilities Code § 5800 and following.  The Act creates a process for the state, rather than local cities and counties, to grant video service franchises.  It will be administered by the California Public Utilities Commission (CPUC).  Under the Act, some authority is retained by local cities and counties, and the purpose of this Chapter is to implement that local authority in the City.

13.62.020
Definitions. 
A.
The terms video service, video franchise and holder shall have the same meaning as those terms are defined in CPUC § 5830.  
B.
Gross revenue has the meaning set forth in CPUC § 5860(d).  
C.
Terms not defined here shall have the same meaning as established in (in order of 
priority): (1) the CPUC; (2) commission rules implementing the CPUC; and (3) Title 47 United States Code Title VI.

13.62.030
State Video Franchise Applications.

A.
Copy of application to City.  An applicant for a state video franchise within the City must concurrently provide a complete copy to the City Manager of any application or amendments to an application filed with the CPUC.    (CPUC §5840(n))

B.
City Manager comments to CPUC.  Within 30 days of receipt, the City Manager will provide any appropriate comments to the CPUC regarding an application or an amendment to an application for a state video franchise.

13.62.040
State Video Franchise and PEG Fees.

A.
Franchise fee.  For any state video franchise holder operating within the boundaries of the City, there shall be a fee paid to the City equal to 5% of the gross revenues derived from the operation of its franchise within the City. (CPUC §5840(q))  A state video franchise holder shall pay the franchise fee to the City quarterly, within 45 days after the end of each calendar quarter. Each payment shall be accompanied by a summary explaining the basis for the calculation of the fee.

B.
PEG fees.  

1.
Current fees.  Any state video franchise holder operating within the City shall pay a PEG fee to the City in an amount equal to the existing unsatisfied obligations of the incumbent operator’s franchise.

2.
Fee to take effect upon expiration of incumbent operator’s franchise.  Any state video franchise holder operating within the boundaries of the City shall, upon the expiration of the incumbent operator’s franchise, pay a PEG fee to the City equal to 1% of the gross revenues derived from the operation of its franchise within the City.  A state video franchise holder shall pay the PEG fee to the city quarterly, within 45 days after the end of each calendar quarter. The City will use the receipts of the PEG fee for purposes consistent with state and federal law. (CPUC §5870(n))

C.
Authority to examine records.  The City Manager may examine the business records of a holder of a state video franchise to ensure compliance with this section.  The City may conduct such an examination not more than once each year.  (CPUC §5860(i))

13.62.050
Customer Service Penalties.
A.
Compliance with customer service and protection standards.  The holder of a state video franchise shall comply with all applicable state and federal customer service and protection standards pertaining to the provision of video service in the City. (CPUC §5900(a) and (b))

B.
City monitoring; Notice of violation; Penalties.  The City Manager shall monitor the compliance of state video franchise holders with respect to state and federal customer service and protection standards.  The City Manager will provide the state video franchise holder written notice of any material breaches of applicable customer service standards, and will allow the state video franchise holder 30 days from the receipt of the notice to remedy the specified material breach.  A material breach not remedied within the 30-day time period will be subject to the following City penalties:

(1)
For the first occurrence of a violation, a fine of $500.00 shall be imposed for each day the violation remains in effect, not to exceed $1,500.00 for each violation.

(2)
For a second violation of the same nature within 12 months, a fine of $1,000.00 shall be imposed for each day the violation remains in effect, not to exceed $3,000.00 for each violation.

(3)
For a third or further violation of the same nature within 12 months, a fine of $2,500.00 shall be imposed for each day the violation remains in effect, not to exceed $7,500.00 for each violation. (CPUC §5900(c) and (d))

C.
Appeal.  A state video franchise holder may appeal a penalty assessed by the City Manager to the City Council within 60 days of the initial assessment.  The City Council shall set the matter for hearing, and hear all evidence and relevant testimony.  The City Council may uphold, modify or vacate the penalty.  The City Council’s decision on the imposition of a penalty is final.

13.62.060
Public Rights of Way.

A.
A state video franchise holder is required to obtain an encroachment permit from the City in accordance with Title 12, Real Property, Section 1, Chapters 12.04 – 12.20 of the Martinez Municipal Code before constructing, operating, maintaining, or repairing its facilities within the public right of way. 

B.
The City shall either approve or deny an encroachment permit application within 60 days of receiving a completed application.  An application is considered complete when the applicant has complied with all statutory requirements, including the California Environmental Quality Act (Pub. Res. Code §21000 and following). 

C.
If the City denies the encroachment permit, it shall provide the applicant with a detailed explanation of the reason for the denial. A determination regarding the encroachment permit by the Assistant City Manager – Community and Economic Development, may be appealed. (CPUC §5830(o), 5840(e) and 5885(c)).
SECTION 2. Severability.  If any section, subsection, sentence, clause or phrase of this Ordinance is for any reason held to be invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision shall not affect the validity of the remaining portions of this Ordinance.

The City Council hereby declares that it would have passed and adopted this Ordinance and each section, sentence, clause or phrase thereof, irrespective of the fact that any one or more section, subsections, sentences, clauses or phrases be declared invalid or unconstitutional. 

SECTION 3.  Effective Date.  This ordinance shall become effective thirty (30) days after its adoption.

SECTION 4.  Posting.  The City Clerk shall cause this ordinance to be published within fifteen (15) days after its adoption, at least once, with the names of those City Council members voting for or against this Ordinance, in a newspaper of general circulation published and circulated in the City of Martinez. 


APPROVED:_________________________










Rob Schroder, Mayor

ATTEST:_________________________


Deputy City Clerk

* * * * * *

I HEREBY CERTIFY that the foregoing ordinance was duly and regularly introduced at a Regular Meeting of the City Council of the City of Martinez, held on the 2nd day of July, 2008, and duly passed and adopted at a Regular Meeting of said City Council held on the   day of        , 2008, by the following vote:

AYES:




NOES:


ABSENT:


ABSTAIN:








RICHARD G. HERNANDEZ







CITY CLERK, CITY OF MARTINEZ
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