CITY OF MARTINEZ
CITY COUNCIL AGENDA


July 23, 2008

TO:


Mayor and City Council


FROM:
Karen Majors, Assistant City Manager Community & Economic Dev.



Wendy Roberts, Assistant City Attorney
SUBJECT:
Purchase Agreement between with Westmont Company LLC, RAH Properties, LLC and HRP, LLC for the Alhambra Industrial Park (6.7 acres Zocchi Property)


DATE:

July 18, 2008

RECOMMENDATION:
Consider adoption of the resolution approving the acquisition of the Alhambra Industrial Park (Zocchi Property) from Westmont Company LLC, RAH Properties, LLC and HRP, LLC and authorizing the Mayor to execute the required documents.

BACKGROUND:
City Staff has been negotiating with Carlo Zocchi and his partners to acquire their land located at Ferry Street (APN #373-030-019-5 and #373-030-01807) for the last 2 years.  The parties have agreed to a purchase price of $10,900,000 for the property and an “as-is” sale based upon an appraisal dated February, 2007 and an appraisal update in December, 2007.  The Zocchi property , at one point in time, totaled approximately 10 acres.  The City previously purchased approximately 2 acres for flood control purposes and 1.5 acres was sold to East Bay Regional Parks.  The remaining parcels totaling 6.7 acres is what is now being considered for acquisition by the City for $10,900,000 or $37.19 per square foot. 
Staff retained the services of Klienfelder to undertake a Phase 1 analysis in 2003.  The City retained the services of Baseline Environmental Consulting to complete a Phase 2 environmental analysis in July 2007.  Neither the 24 soil samples nor the 6 groundwater samples contained contaminants above the commercial/industrial land use Environmental Screening Levels (ESLs) or levels determined to be naturally-occurring contaminants.  Last year Baseline determined that no additional soil or ground water testing was warranted. This report was submitted to County and State transportation funding agencies (CCTA and Caltrans) for review and approval.  Both agencies concurred with Baseline’s findings.  Since the Phase 2 was completed all the structures on the site are now empty.  Baseline performed a Site Reconnaissance investigation at the now vacant site on Friday, July 18th, 2008.  The geologist performing the investigation has confirmed that he found no unusual odors, staining, drains, or other indication of contamination inside the buildings.  While no one can provide the City with a full guarantee that the site is completely free of  contaminants and/or hazardous materials, staff feels that based upon the environmental analyses completed to date, the City should move forward with the acquisition of this site pursuant to the plans for Phase 3 of the Intermodal Project.
After extensive negotiations and document drafting, the attached purchase and sale agreement reflects the direction provided by the City Council to staff and is reasonably fair to both parties.  The following is a summary of the major components of the agreement:

1) Goals/Intent of the Agreement : To acquire the final 6.7 acres of the original 10 acre property known as the Alhambra Industrial Project for the purpose implementing Phase 3 of the Intermodal Project the purpose of providing additional parking.
2) Purchase Price: $10,900,000.  Caltrans Rail Division and CCTA will provide the funding to acquire the property.  These two entities must approve this purchase agreement.  If for some reason either entity does not provide the funds necessary to close escrow the agreement will terminate at no fault to the City. The City is required to put up the $250,000 deposit but it will be repaid when escrow closes.
3) Disclosure Information:  Seller is required to provide the City with any and all information they have in their possession regarding the property, including former tenants, property conditions etc.

4) Liquidated Damages: The liquidated damages provision provides that in the event of a breach of the agreement by the City, the Seller's damages are limited to the $250,000 deposit.  The Seller will not be able to bring action against the City for additional damages or specific performance. The Seller's exclusive remedy is to receive the full deposit as damages.
5) “As-is” Purchase:    An “as-is” purchase means the City is buying the property in its existing condition.  The City acknowledges that it has conducted environmental testing on the property, and it releases the Seller from any and all claims relating to the condition of the property, including the presence of any hazardous material.  The purchase of this site in “as is” condition includes a provision that the City is releasing the owners from future claims should anything be found after the City takes ownership.
6) Condition of Title:  The City has reviewed the preliminary tile information and accepts the title conditions with only minor changes.
7) Broker/Commissions: Both parties warrant that no brokers were used and no commissions are due.
FISCAL IMPACT:
The City has funding commitments from CCTA and Caltrans for the acquisition of the property.  The City will have to put up a deposit of $250,000, which will be reimbursed by the County at the close of escrow.  The City Attorney and Assistant City Manger have contributed significant amounts of staff time to complete this acquisition.  The City will likely incur costs to secure the site from use by vagrants.  Some outside funding may be available for site planning and demolition in the future.
ACTION:

Motion adopting a resolution approving the acquisition of the Alhambra Industrial Park (Zocchi Property) from Westmont Company LLC, RAH Properties, LLC and HRP, LLC and authorizing the Mayor to execute the required documents.

.
Attachments:
1) Draft Resolution

2) Purchase Agreement

APPROVED BY:
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City Manager

RESOLUTION NO. -08

RESOLUTION APPROVING THE ACQUISITION OF THE ALHAMBRA INDUSTRIAL PARK FROM WESTMONT COMPANY LLC, PAH PROPERTIES,LLC AND HRP, LLC AND THE IMPLEMENTING PURCHASE AND SALE AGREEMENT AND AUTHORIZING THE MAYOR TO EXECUTE THE REQUIRED DOCUMENTS
WHEREAS, in the best interest of the City of Martinez and in order to implement the Phase 3 on the Intermodal Project, staff negotiated with Westmont Development Company et al to acquire the remaining 6.7 acres of the Alhambra Industrial Park; and
WHEREAS, Caltrans Rail Division and CCTA have provided transportation funding to acquire this parcel; and

WHEREAS, the purchase price of $10,900,000 is based upon an appraisal dated February 26, 2007 and an appraisal update dated December 5, 2007; and

WHEREAS, city staff retained the services of Klienfelder and Baseline Environmental Consulting to perform Phase 1 and Phase 2 environmental analyses. These reports indicated that there were no contaminants above the commercial/industrial ESLs or above levels determined to be naturally-occurring.  The State and County funding agencies approved the environmental analyses.
NOW, THEREFORE, BE IT RESOLVED by that the City Council of the City of Martinez approves the acquisition of the Alhambra Industrial Park and the implementing purchase and sale agreement and authorizes the Mayor to execute the required documents.
* * * * * *

I HEREBY CERTIFY that the foregoing is a true and correct copy of a resolution duly adopted by the City Council of the City of Martinez at an Adjourned Regular Meeting of said Council held on the  day of      , 2008, by the following vote:

AYES:


NOES:



ABSENT:
RICHARD G. HERNANDEZ, CITY CLERK

CITY OF MARTINEZ

REAL ESTATE PURCHASE AND SALE AGREEMENT
AND JOINT ESCROW INSTRUCTIONS

This Real Estate Purchase and Sale Agreement and Joint Escrow Instructions (“Agreement”) dated this ______ day of July, 2008 (“Execution Date”), constitutes an Agreement by and between THE CITY OF MARTINEZ, CALIFORNIA, a public body corporate and politic (“City”), and with “WESTMONT COMPANY, LLC, a California limited liability company, Dudley S. Ellis, Successor Trustee of the Ruth Celle 2002 Trust u/d/t dated August 15, 2002, David M. Zocchi, Trustee of the David M. Zocchi Trust u/d/t dated December 6, 2000, Diana Cipolia, Trustee of the Diana Cipolia Trust u/d/t dated March 25, 1992, Teresa Camille Frumenti, a married woman as her sole and separate property, RAH PROPERTIES, LLC, a California limited liability company, and HRP, LLC, a California limited liability company (collectively, as tenants in common, “Seller”).  Seller agrees to sell the property as described herein to City and City agrees to purchase the property from Seller upon all of the terms, covenants and conditions hereinafter set forth.

1. DESCRIPTION OF THE PROPERTY.  The property is defined as approximately 6± acres of land improved with existing warehouse facilities and located north of the Union Pacific Railroad right-of-way in the City of Martinez, in Contra Costa County, California, identified as Contra Costa County Assessor’s Parcel Numbers APN 373-030-018 and APN 373-030-019 and described in Exhibit “A”, attached hereto and incorporated herein by reference (the “Property”).  City intends to acquire the Property for public improvements, including the provision of parking and other support areas for an intermodal transportation facility to be developed by City in the vicinity of the Property (the “Project”).

2. TERMS OF SALE.

(a) Purchase Price.  The Purchase Price shall be Ten Million Nine Hundred Thousand Dollars and No Cents ($10,900,000.00), the agreed fair market value of the Property.
(b) Payment of Purchase Price.  The Purchase Price as defined above, will be deposited, all in cash, with the Escrow Holder, as defined in Section 3(a), prior to the Close of Escrow (defined below). The Purchase Price will be paid by the Escrow Holder to Seller upon the Close of Escrow.

(c) Condition of the Property.  At the Closing Date, as defined below, Seller shall deliver the Property to the City as is, but free and clear of all tenancies and parties in possession and in the condition of title described below.

3. ESCROW.

(a) Opening of Escrow; Deposit.  Within ten (10) business days following the Execution Date of this Agreement escrow shall be opened by City with Chicago Title Company at its Castro Valley office (“Escrow Holder”), attention Debbie Neylan (the “Escrow Officer”), by depositing a fully executed copy of this Agreement, or executed counterparts hereof (“Opening of Escrow”), together with the sum of Two Hundred and Fifty  Thousand Dollars ($250,000.00) (the “Deposit”) in immediately available cash funds.  Escrow Holder shall place said Deposit in an interest-bearing account.  “Deposit” as used herein shall include the original Deposit and all interest earned thereon.

(b) Escrow Instructions.  This Agreement also constitutes the mutual instructions of the parties to Escrow Holder.  Upon request by Escrow Holder, the parties agree to execute such usual and customary additional instructions and certificates as are consistent with the terms of this Agreement and reasonably required to effectuate the terms hereof, provided that in the event there is a conflict between any standard or usual provisions of such additional escrow instructions and the provisions of this Agreement, the provisions of this Agreement shall control.

(c) Payment of Escrow Fees and Closing Costs.  At the Close of Escrow, City shall pay all closing costs incurred by or to Escrow Holder, irrespective of custom in the County, and including, without limitation, all escrow fees, the costs of preparing and obtaining a standard American Land Title Association (“ALTA”) owner protection policy of title insurance for City in the full amount of the Purchase Price, the cost of any additional endorsements to the ALTA or premiums for additional coverage, all recording fees, and all documentary transfer taxes payable in connection with the recording of the Grant Deed.

(d) Prorations.  Property taxes and interest on assessments paid with taxes shall be prorated between City and Seller as of Close of Escrow based upon a 30-day month and a 360-day year.  Seller shall pay any utilities and services through Close of Escrow and City shall be responsible for re-opening accounts for utilities and other services at its own expense after Close of Escrow.

(e) Close of Escrow.  As used in this Agreement, “Close of Escrow” shall mean the consummation of the purchase and sale of the Property as described herein as evidenced by the performance by each party of its obligations hereunder, including the delivery of the grant deed in the form of Exhibit “B” attached hereto (“Grant Deed”) by Seller, and the payment of the Purchase Price by City. The Grant Deed shall be recorded by Escrow Holder at Close of Escrow.

(f) Closing Date.  The Close of Escrow shall occur sixty (60) business days after the Execution Date (“Closing Date”).  Time is of the essence.  If the Escrow Officer is unable to close escrow on the 60th business day due to any reason other than the breach of this Agreement by one or more parties, an automatic 30-day extension shall be granted by both parties.  The Escrow Officer shall send notice to all parties advising them of the new Closing Date resulting from said automatic extension.

(g) Closing Documents.  The parties will deposit all closing costs and prorations as provided in Sections 3(c) and 3(d) above with the Escrow Holder.  Seller shall also deposit the Grant Deed conveying title to the City with the Escrow Holder, subject only to the “Permitted Exceptions” (as defined in Section 11, below) applicable thereto.

(h) Additional Instruments.  The parties shall each deposit such other instruments as are reasonably required by the Escrow Holder or as otherwise required to proceed to the Close of Escrow and consummate the sale of the Seller’s Property to City in accordance with the terms of this Agreement.

(i) Conditions to Close of Escrow.  Without limiting the generality of Sections 3(c), (d), (e) (g) and (h) above, the City’s obligation to purchase the Property shall be expressly conditioned upon satisfaction, or in the alternative, waiver by the City in writing, of all the following conditions, which are for the benefit of City only.  If City fails to give notice to the Seller by the last date for satisfaction of a condition whether the condition has been satisfied or waived, the condition shall be deemed unsatisfied and this Agreement may be terminated by the City.  In the event any of these conditions precedent are not satisfied or waived in writing by the City prior to Close of Escrow (or by an earlier date if this Agreement expressly provides for such), then, upon written notice by the City to the Seller, this Agreement may be terminated, and upon notice from the City to the Escrow Holder, Escrow Holder shall refund to the City the Deposit and the consent of Seller to said refund shall not be required. Both parties waive any right to any action for breach of this Agreement due to failure to close escrow due to the termination of this Agreement pursuant to this Section 3.

1.
Written approval of this Agreement by both the County of Contra Costa and the State of California.

2.
The County of Contra Costa and the State of California releasing and paying to the City and/or Escrow Holder all the funds necessary to pay the Purchase Price, escrow fees, pro-rations and all other costs associated with the City’s consummating this Agreement and closing escrow.

3.
Performance by Seller of the provisions of this Agreement which are Seller’s to perform.

4.
The continuing truth and accuracy of all Seller’s representations and warranties in this Agreement and the related documents executed or to be executed by Seller.

5.
The issuance of an owner’s ALTA title policy described in Section 10.

4. FEASIBILITY.

(a) Investigation.  Prior to the Execution Date, City has conducted such investigations, studies and examinations with respect to the Property and such other matters as City, in its sole and absolute discretion, deemed appropriate.  Accordingly, by executing this Agreement, City shall be conclusively deemed to have accepted the Property. subject to Section 10, below.

(b) Documents and Materials.  Prior to the Execution Date, Seller has provided City with a complete copy of all of the following documents and materials (collectively “Documents and Materials”) to the extent in the Seller’s possession, or readily obtainable by the Seller, concerning the Property and the Property’s improvement, development and operation:  any written soils, groundwater and other environmental testing and reports, and any geotechnical reports relating to the Property.  Seller makes no representation concerning the adequacy or accuracy of any of the Documents and Materials, except to represent that they are true and accurate copies of the originals provided to Seller.

(c) Funding of Acquisition. The parties acknowledge and agree that no funds from the City will be used to pay the Purchase Price, Escrow Holder fees or any other cost of closing escrow and/or consummating the transaction represented by this Agreement. Rather, said funds shall be paid exclusively by the State of California (“State”) and the County of Contra Costa (“County”) and the parties expressly acknowledge and agree that Close of Escrow is conditioned upon the State and County paying said sums necessary to close escrow.  Moreover, the parties acknowledge and agree that Close of Escrow  is expressly conditioned upon the State and County approving, in writing, this Agreement.

5. DEFAULT.  In the event of any material breach of this Agreement by either party, that is not cured within five (5) business days after receipt of written notice of said breach from the non-defaulting party, this Agreement shall not terminate automatically.  The non-defaulting party shall have the right either:

(a) To terminate this Agreement by delivery to Escrow Holder and the defaulting party of written notice of termination from the non-defaulting party, in which case the parties hereto shall have no further obligation to the other except those which specifically survive the termination of this Agreement; or

(b) To enforce this Agreement, including but not limited to the right to pursue specific performance of this Agreement against the defaulting party; provided, however, that notwithstanding anything to the contrary stated herein, in the event of the material breach of this Agreement by City, Seller’s remedy shall be limited to the liquidated damages set forth in Section 6, below

6. LIQUIDATED DAMAGES.  BUYER AND SELLER EACH AGREE THAT IN THE EVENT OF A MATERIAL DEFAULT OR BREACH HEREUNDER BY BUYER THE DAMAGES TO SELLER WOULD BE EXTREMELY DIFFICULT AND IMPRACTICABLE TO ASCERTAIN, AND THAT THEREFORE, IN THE EVENT OF A MATERIAL DEFAULT OR BREACH BY BUYER, THE DEPOSIT SHALL SERVE AS LIQUIDATED DAMAGES, AS A REASONABLE ESTIMATE OF THE DAMAGES TO SELLER, INCLUDING COSTS OF NEGOTIATING AND DRAFTING THIS AGREEMENT, COSTS OF COOPERATING IN SATISFYING CONDITIONS TO CLOSING, COSTS OF SEEKING ANOTHER BUYER, OPPORTUNITY COSTS IN KEEPING THE PROPERTY OUT OF THE MARKETPLACE, AND OTHER COSTS INCURRED IN CONNECTION HEREWITH. DELIVERY TO AND RETENTION OF THE DEPOSIT BY SELLER SHALL BE SELLER'S SOLE AND EXCLUSIVE REMEDY AGAINST BUYER, AND SELLER WAIVES ANY AND ALL RIGHT TO SEEK OTHER RIGHTS OR REMEDIES AGAINST BUYER, INCLUDING WITHOUT LIMITATION, SPECIFIC PERFORMANCE. THE PAYMENT AND RETENTION OF SUCH AMOUNT AS LIQUIDATED DAMAGES IS NOT INTENDED AS A FORFEITURE OR PENALTY WITHIN THE MEANING OF CALIFORNIA CIVIL CODE SECTIONS 3275 OR 3369, BUT IS INTENDED TO CONSTITUTE LIQUIDATED DAMAGES TO SELLER PURSUANT TO CALIFORNIA CIVIL CODE SECTIONS 1671, 1676 AND 1677. SELLER HEREBY WAIVES THE PROVISIONS OF CALIFORNIA CIVIL CODE SECTION 3389. UPON ANY SUCH BREACH OR DEFAULT BY BUYER HEREUNDER, THIS AGREEMENT SHALL BE TERMINATED AND NEITHER PARTY SHALL HAVE ANY FURTHER RIGHTS OR OBLIGATIONS HEREUNDER, EACH TO THE OTHER, EXCEPT FOR THE RIGHT OF SELLER TO RETAIN SUCH LIQUIDATED DAMAGES.





Seller’s Initials
_______  
_________






_______
_________




Buyer’s  Initials
_______         _________

7. VESTING.  Title shall vest in the City in fee simple at Close of Escrow.

8. POSSESSION.  City shall be entitled to possession and occupancy of the Property at the Close of Escrow.  Seller represents that there are no tenants in possession or occupancy, nor will there be at the Close of Escrow.

9. DISCLOSURES AND DISCLAIMERS.

(a) “AS IS” Purchase.  City acknowledges that the Property has been in industrial and warehouse use and that City is responsible at its sole cost and expense for carrying out tests and inspections to evaluate the current condition of the Property, including but not limited to the presence of Hazardous Substances in, on or about the Property or in the ground water thereunder.  Other than as expressly set forth in this Agreement, (i) City further represents, acknowledges and agrees that City is acquiring the Property in its “AS IS” condition, WITH ALL FAULTS, IF ANY, AND WITHOUT ANY WARRANTY, EXPRESS OR IMPLIED, and (ii) neither Seller nor any agents, representatives, or employees of Seller have made any representations or warranties, direct or indirect, oral or written, express or implied, to City, or to any of its representative officers, directors, partners, members or employees (collectively “City’s Related Parties”), with respect to the condition of the Property, its fitness for any particular purpose, or its compliance with any laws, and City is not aware of and does not rely upon any such representation.  Except as set forth in Section 10, City acknowledges that it has had the opportunity to make such inspections (or have such inspections made by consultants) as it desires of the Property and all factors relevant to its use, including, without limitation, the condition of soils and subsurfaces, the status of all zoning, permitting and other entitlements relevant to the use or contemplated use of the Property, the current or former presence or absence of any Hazardous Substance (as defined in Exhibit “C” hereof), asbestos, radon gas, underground storage tanks, electromagnetic fields, or other substances or condition which may affect the Property or its current or future uses, habitability, value or desirability, the net or gross acreage, usable or unusable, contained therein, the condition of title, the compliance by the Property with applicable laws, codes, rules and regulations, including, without limitation,  environmental and similar laws, governing or relating to environmental hazards or Hazardous Substances, asbestos, radon gas, underground storage tanks, electromagnetic fields, or other substances or condition which may affect the Property, water or utility availability or use restrictions, geologic/seismic conditions, soil and terrain stability or drainage,  sewer, septic and well systems and components, other neighborhood or Property conditions, including, without limitation, proximity and adequacy of law enforcement and fire protection, crime statistics, noise or odor from any sources, landfills, proposed future developments, and any other past, present or future matter relating to the Property which may affect the Property or its current or future use, habitability, value or desirability.  City represents and warrants to Seller that, (1) it has independently and with the assistance of City’s Related Parties and any professional advisors and consultants retained by City, City has undertaken whatever studies, tests and investigation City desired to conduct relating to the Property (including, without limitation, economic reviews, soils tests, engineering analyses, environmental analyses and analyses of the records of any governmental or quasi-governmental entity having jurisdiction over the Property), (2) except for Seller’s representations and warranties set forth in Section 12(b) below, City is relying solely on City’s own investigation of the Property and review of such information and documentation in determining whether or not to purchase the Property and is assuming the risk that adverse physical, economic or other conditions (including, without limitation, adverse environmental conditions) may not have been revealed by such investigation, (3) any and all information made available to City or provided or to be provided by or on behalf of Seller with respect to the Property was obtained from a variety of sources and that Seller has not made any independent investigation or verification of such information and, except as provided in Section 12 (b), below, makes no representations as to the accuracy or completeness of such information, and City agrees that the Property is being sold to City in the condition it is in at the Close of Escrow, in “AS IS” condition.

(b) (i) Release of Claims.  From and after the Close of Escrow, except as specifically provided in this Agreement, City hereby completely releases and forever discharges Seller, its partners, agents, employees, consultants and attorneys, and their representative officers, directors, members and partners (collectively “Seller’s Related Parties”) (and collectively with Seller, the “Indemnitees”) from and against all Claims relating to this Agreement or the Property, whether existing prior to, at or after the Close of Escrow, including, without limitation, matters relating to the condition of title to the Property, the condition of soils and subsurfaces, the status of all zoning, permitting and other entitlements relevant to the use or contemplated use of the Property, the current or former presence or absence of environmental hazards or Hazardous Substances, asbestos, radon gas, underground storage tanks, electromagnetic fields, or other substances or condition which may affect the Property or its current or future uses, habitability, value or desirability, the net or gross acreage, usable or unusable, contained therein, the compliance by the Property with applicable laws, codes, rules and regulations, including, without limitation, Environmental Laws (defined below) and similar laws, governing or relating to environmental hazards or Hazardous Substances, asbestos, radon gas, underground storage tanks, electromagnetic fields, or other substances or condition which may affect the Property, water or utility availability or use restrictions, geologic/seismic conditions, soil and terrain stability or drainage, sewer, septic and well systems and components, other neighborhood or Property conditions, noise or odor from any sources, landfills, proposed future developments, and any other past, present or future matter relating to the Property which may affect the Property or its current or future use, habitability, value or desirability (collectively, the “Released Matters”).  It is the intention of the parties pursuant to this release that, except as specifically provided in this Agreement, any and all responsibilities and obligations of Seller, and any and all rights, claims, rights of action, causes of action, demands or legal rights of any kind of City, its successors, assigns or any affiliated entity of City, arising by virtue of the Property, whether existing prior to, at or after the Close of Escrow, are by this release provision declared null and void and of no present or future force and effect as to the parties.  The waiver and relinquishment under this Section 9(b)(i) or under Section 9(b)(ii) below shall not apply to City’s contractual remedies for any breach of any representation or warranty or covenants made by Seller as provided in this Agreement.  Except as expressly provided elsewhere in this Agreement, in the event of any defect in the Property occurring before Close of Escrow or any work or improvements performed thereon before Close of Escrow, City’s sole remedy, if any, shall be limited to recourse against the engineers, architects,  and contractors, and any other person, if any, who may have performed work on or in connection with the Property.

(ii)
City acknowledges that it is aware that it hereafter may discover facts in addition to or different from those which it now knows or believes to exist with respect to the Released Matters, but that it is City’s intention to fully, finally and forever to settle and release any claim, cause of action, or demand (collectively “Claims”), arising from the Released Matters in accordance with the provisions of this Section 9(b)(ii), and the release set forth herein shall be and remain in effect as a full and complete release, notwithstanding the discovery or existence of any such additional or different facts that may otherwise constitute or create Claims.  The foregoing release of Claims shall be binding on City and any subsequent owner of the Property.  With respect to such release, City expressly waives the benefits of Section 1542 of the California Civil Code which provides as follows:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR”.

_____________
City’s Initials

(c) Terms.  The term “Environmental Laws” shall mean all federal, state or local laws, ordinances or regulations relating to industrial hygiene or to environmental conditions or hazardous conditions, including but not limited to the statutes referred to in Exhibit “C” hereof.

(d) In Lieu of Condemnation.  The parties acknowledge that the City  has the power of eminent domain and that while the terms of this agreement have been voluntarily and mutually agreed to, the City would have had the power to acquire this property through eminent domain, if so approved by the City Council.  As such, the Seller intends that this transaction qualify as a sale in lieu of condemnation under Internal Revenue Code Section 1033.  The parties expressly acknowledge that by executing this Agreement, Seller is not releasing any claims or causes of action it may have (whether in the nature of inverse condemnation or otherwise) by reason of any precondemnation conduct of the City unless and until the parties close escrow on or prior to the Closing Date.  By the same token the parties expressly acknowledge that the immediately preceding sentence shall not be construed or interpreted to mean that any such claims or causes of action exist or have arisen or do not exist and have not arisen. If and only if Close of Escrow actually occurs under and pursuant to the terms of this Agreement, Seller hereby releases City from any such claims and causes of action Seller may have by reason of City’s precondemnation conduct.  In connection with this release, Seller expressly waives the benefits of Section 1542 of the California Civil Code which provides as follows:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE DEBTOR.”




Seller’s Initials  _________   __________





    _________   __________
10. CONDITION OF TITLE.  City agrees to accept the title to the Property subject to the conditions set forth in this Section 10.
(a) Review of Title Report.  Attached to this Agreement as Exhibit “D” is a Preliminary Title Report (“Title Report”) for the Property issued by Escrow Holder, Order No. 08-39115107-JK, dated as of __________, 2008.  City agrees to accept the Property subject to:  (i) the lien for taxes and assessments not yet due or delinquent as of the Closing Date, (ii) the lien for supplemental taxes, if any, assessed pursuant to the provisions of Chapter 3.5 (commencing with Section 75) of the Revenue & Taxation Code of California, and (iii) Exceptions 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17 and 18 of the Title Report.  Seller shall cause the Title Policy to remove Exception 16 of the Preliminary Report (which pertains to a deed executed by one of the principals of Seller).  Furthermore, all other title exceptions in the Preliminary Report are deemed Permitted Exceptions.

(b) Permitted Exceptions.  “Permitted Exceptions” shall mean all exceptions appearing on the Title Report which are:

(i) Standard printed exceptions in the Title Report issued by the Title Company;

(ii) General and special real property taxes and assessments or a lien not yet due and payable;

(iii) Any bonds, assessments or other governmental fees or exactions from or at any time hereafter imposed or proposed to be imposed on the Property; and

(iv) Any other liens, easements, encumbrances, covenants, conditions or restrictions of records approved or not specifically objected to by the City or waived by the City pursuant to Section 10(a), above.

(c) Changed or Additional Exceptions.  Following execution of this Agreement, neither party shall place or allow to exist any additional liens or encumbrances on the Property without the prior written consent of the other party.  If any supplement to the Title Report that may be issued from time to time by the Title Company discloses any changed or additional exception(s) (i.e., in addition to the exceptions shown on the original Title Report), City shall approve or disapprove, in its sole and absolute discretion, such new or additional exception(s), except for such matters as are pre-approved pursuant to clauses (ii), (iii) and (iv) of Section 10(b), above, within fifteen (15) business days after City receives written notice of such new or additional exception(s) (“Title Objection Notice”).  City’s failure to respond within such fifteen (15) business day period shall constitute a waiver of any objection to such new or additional exception(s).  If the City timely and properly disapproves any such changed or additional exception(s), Seller shall have three (3) business days from receipt of such Title Objection Notice within which to notify City as to each disapproved matter either that:  (i) Seller elects not to cause such disapproved matter to be removed as of the Closing Date, or (ii) Seller intends to either:  (a) use commercially reasonable efforts to cause such disapproved matter to be removed or released on the Closing Date; or (b) cause the Title Company to insure or endorse over such disapproved matter.  Failure by Seller to deliver any written notification of its election within such period shall be deemed to be an election not to cause any disapproved matters to be removed.  If Seller elects not to cause any or all such disapproved matters to be removed or insured over as aforesaid, City shall have two (2) business days from receipt of written notice thereof (or two (2) business days from the date Seller is deemed to have elected not to remove any disapproved matter) to, in writing, either:  (x) revoke its disapproval and proceed with the purchase of the Property without any reduction in the Purchase Price taking subject to such matter; or (y) terminate this Agreement.  If City elects to terminate this Agreement as a result thereof, upon notice to the Escrow Holder, the Escrow Holder shall return the Deposit  to City and Seller’s consent to such return shall not be required. 

(d) Title Policy.  City’s obligation to purchase the Property is conditioned on Escrow Holder’s ability and willingness to  issue a ALTA owner protection policy of title insurance showing title to the Property vested in City, subject only to the Permitted Exceptions, any exceptions resulting from actions of City, and the standard printed exceptions of the ALTA owner protection policy of title insurance.

11. CONDEMNATION.  If, prior to the Close of Escrow, any portion of the Property is taken by any entity, other than by City, by condemnation or with the power of eminent domain, or if the access thereto is reduced or restricted thereby (or is the subject of a pending taking which has not yet been consummated), the City shall have the option to proceed with this transaction and to receive an assignment of any condemnation award, or terminate this Agreement and the escrow established hereby by written notice delivered to Seller within the earlier of: (a) the Closing Date or (b) by fifteen (15) days after City is notified in writing by Seller of the taking.  Failure of City to timely deliver said notice shall be deemed a conclusive waiver of City’s rights to terminate this Agreement on the basis of a taking.  In the event the City elects to proceed with this transaction this Agreement shall remain in full force and effect, and escrow shall close, as scheduled, and Seller shall assign in writing and pay over to City at the Close of Escrow, as applicable, any and all awards made or to be made in connection with such taking.  If City exercises its right to terminate this Agreement in accordance with the requirements of this Section, then the Deposit shall be returned to City and Seller’s consent to such return shall not be required.

12. REPRESENTATIONS, WARRANTIES AND COVENANTS.

(a) City’s Representations, Warranties, and Covenants.  In addition to the representations, warranties, and covenants of City contained in other sections of this Agreement, City hereby represents, warrants and covenants to Seller as follows, all of which shall survive the Close of Escrow:

(i) City is an incorporated City of the State of California, a public body, corporate and politic, duly organized and in good standing under the laws of the State of California.

(ii) The entering into and performance by City of the transaction contemplated by this Agreement will not violate or breach any agreement, covenant or obligation binding on City.

(iii) This Agreement has been duly authorized by resolution of the City Council and City and is duly executed by City and the parties signing on behalf of City.

(iv) City’s approval and execution of this Agreement is fully effective to subject City to its contractual obligations under this Agreement, and this Agreement is enforceable against City in accordance with its terms, and may be enforced by judicial action at law or in equity.

(v) Each of the representations and warranties made by City in this Agreement, or on any Exhibit, or on any document or instrument delivered pursuant hereto, shall be true and correct in all material respects on the date hereof, and shall be deemed to be made again as of the Close of Escrow, and shall then be true and correct in all material respects.  The truth and accuracy of each of the representations and warranties, and the performance of all covenants of City contained in this Agreement, are conditions precedent to the Close of Escrow.  City shall notify Seller immediately of any facts or circumstances which are contrary to the foregoing representations or warranties in this Agreement.

(b) Seller’s Representations, Warranties, and Covenants.  In addition to the representations, warranties and covenants of Seller contained in other sections of this Agreement, each person comprising Seller (a “Seller Constituent”) hereby represents, warrants and covenants severally for itself to City as follows, all of which shall survive the Close of Escrow:

(i) Each of Westmont Company LLC, RAH Properties, LLC, and HRP, LLC represents severally for itself, only, that it is a limited liability company duly organized in and in good standing under the laws of the State of California.

(ii) The Seller Constituents collectively are the sole owners in fee simple of the Property.

(iii) Seller Constituent, individually and collectively, have the full right, capacity, power and authority to enter into and carry out the terms of this Agreement.

(iv) Seller Constituent, individually and collectively,  have not alienated, encumbered, transferred, leased, assigned or otherwise conveyed its interest in the Property or any portion thereof except as set forth in the Title Report, nor entered into any Agreement to do so, nor shall any of the persons comprising Seller do so prior to the Close of Escrow.

(v) The entering into and performance by each and every Seller Constituent in the transaction contemplated in this Agreement shall not violate or breach any agreement, covenant or obligation binding on Seller.

(vi) This Agreement has been duly authorized and executed by each and every Seller Constituent and upon delivery to and execution by City shall be a valid and binding agreement of each and every Seller Constituent.
(vii) The copies of the Documents and Materials delivered to City by Seller are copies of all the Documents and Materials in the Seller’s possession, or readily obtainable by the Seller, concerning the Property and the Property’s improvement, development and operation.

(viii) Each of the representations and warranties made by Seller or any Seller Constituent in this Agreement, or in any Exhibit, or on any document or instrument delivered pursuant hereto, shall be true and correct in all material respects on the date hereof, and shall be deemed to be made again as of the Close of Escrow, and shall then be true and correct in all material respects.  The truth and accuracy of each of the representations and warranties, and the performance of all covenants of Seller contained in this Agreement are conditions precedent to the Close of Escrow.  Seller shall notify City immediately of any facts or circumstances which are contrary to the foregoing representations or warranties contained in this Agreement.

13. ACCESS.

(a) Right of Entry.  Subject to the terms of Sections 13(b) and 13(c), below, at any time prior to the Close of Escrow, the City and the City’s agents and contractors are allowed to enter onto the Property as necessary to investigate and analyze the Property and to perform any tests City deems necessary.  The type and extent of any tests and analysis shall be at the sole discretion and expense of the City and may include but are not limited to soil, water, geotechnical, toxic testing and analysis, and archaeological review.

(b) Indemnity.  City shall indemnify, protect, defend and hold Seller and the Property free and harmless from and against any and all claims, actions, causes of action, suits, proceedings, costs, damages, losses, expenses (including, without limitation, attorneys’ fees and costs), liabilities, and liens of any type (collectively “Losses”) arising out of any act or omission of City or any of City’s agents, contractors, engineers, consultants, employees, subcontractors and other representatives (“City’s Representatives”) on or about the Property prior to the Close of Escrow (but not including any Losses resulting from the discovery or disclosure of pre-existing physical or environmental conditions or the non-negligent aggravation of pre-existing physical or environmental conditions on, in, under or about the Property). City’s obligations under this Section 13(b) shall not be limited or otherwise affected by the amount or the availability of the insurance required under Section 13(c), below, or by the amount or the availability of any other insurance.  This Section 13(b) shall survive the Close of Escrow and any termination of this Agreement.

(c) Insurance.  Prior to any entry onto the Property by City or any of City’s Representatives, upon Seller’s request, City shall furnish Seller with a copy of a certificate of insurance from a duly licensed insurance company showing all premiums due on the policy to have been paid and showing the insurance to be in full force and effect, such policy to provide coverage against any claim arising from the death of or injury to persons or from property damage caused by City or any of City’s Representatives, with combined single-limit coverage of not less than TWO MILLION DOLLARS ($2,000,000.00) 

14. RISK OF LOSS; DAMAGE TO IMPROVEMENTS.  The parties acknowledge that this Agreement contemplates the purchase of land by City and that any improvements on the land are of nominal or no value. Accordingly, in case of any damage or destruction of improvements prior to Close of Escrow, this Agreement shall continue in full force and effect without abatement of the Purchase Price and the parties waive any provision of law to the contrary.  Any insurance proceeds resulting from casualty or other cause shall belong to and be retained by the party who obtained such insurance.

15. BROKERS/COMMISSIONS.  City and Seller each represent and warrant to the other that it has not engaged any real estate broker or finder in connection with this transaction.  City and Seller each agree to indemnify, defend, and hold each other harmless from payment of any claims for commissions or fees from brokers, agents, salespersons, or finders representing the other.  These representations, warranties, indemnities and agreement contained in this Paragraph 15 shall survive the Close of Escrow or earlier termination of this Agreement.

16. ASSIGNMENT.  This Agreement shall not be assigned by either party, and any purported assignment by either party shall be null and void and constitute a breach of this Agreement.

17. ALLOCATION OF PROCEEDS.  The proceeds of the Purchase Price shall be allocated and distributed to the persons comprising Seller as follows:
	% of Interest
	Name

	33.34%
	WESTMONT COMPANY, LLC, a California limited liability company

	20.00%
	Dudley S. Ellis, Successor Trustee of the Ruth Celle 2002 Trust u/d/t dated August 15, 2002

	4.44%
	David M. Zocchi, Trustee of the David M. Zocchi Trust u/d/t dated December 6, 2000

	4.44%
	Diana Cipolia, Trustee of the Diana Cipolia Trust u/d/t dated March 25, 1992

	4.45%
	Teresa Camille Frumenti, a married woman as her sole and separate property

	16.67%
	RAH PROPERTIES, LLC, a California limited liability company

	16.66%
	HRP, LLC, a California limited liability company

	100%
	TOTAL




18. OTHER TERMS AND CONDITIONS.

(a) Time of the Essence.  Time is expressly made to be the essence of this Agreement and of each and every provision in which time of performance is a factor.

(b) Date or Last Date.  If any date or last date provided for under this Agreement should fall on a Saturday, Sunday, or State or National Holiday, the act referred to may be timely performed or given on the next succeeding day which is not a Saturday, Sunday, or State or National Holiday.

(c) Binding Effect.  This Agreement shall be binding upon each party’s heirs, transferees, voluntary and involuntary, and successors and assigns.

(d) Counterparts.  This Agreement and any supplement, addendum or modification relating hereto, including any photocopy or facsimile thereof, may be executed in two or more counterparts, all of which shall constitute one and the same writing.

(e) Execution of Other Documents; Compliance with Regulations.  The parties hereto will do all other things and will execute all documents which are reasonably necessary for the closing to occur.  Furthermore, the parties will comply at their own expense with all applicable laws and governmental regulations required for the closing to occur, including but not limited to required filings with governmental authorities.

(f) Attorneys’ Fees.  In the event any action is brought by City or Seller to enforce this Agreement (as accepted), the prevailing party shall be entitled to recover from the non-prevailing party the prevailing party’s costs and fees, including actual attorneys’ fees.

(g) Waiver.  The waiver of any breach of any provision of this Agreement by City or Seller shall not be deemed to be a waiver of any preceding or subsequent breach of the same or any other provision of this Agreement.

(h) Governing Law.  This Agreement shall be construed in accordance with and governed by the laws of the State of California.

(i) Interpretation.  This Agreement has been prepared and revised by attorneys for both parties so any rule of law or construction that ambiguities are to be construed against the party drafting the agreement shall not apply.

(j) Entire Agreement.  This Agreement contains all of the agreements of the parties hereto with respect to the matters contained herein, and no prior or contemporaneous agreement or understanding, oral or written, pertaining to any such matters shall be effective for any purpose.  No provision of this Agreement may be amended or added except by an agreement in writing signed by the parties hereto or their respective successors in interest that expressly states it is an amendment of this Agreement.

(k) Headings and References.  The headings of this Agreement are for purposes of reference only and shall not limit or define the meaning of the provisions of this Agreement.

(l) Severability.  If any Article, Section, Paragraph, sentence, clause or phrase contained in this Agreement shall become illegal, null or void or against public policy, for any reason, or shall be held by any court of competent jurisdiction to be illegal, null or void or against public policy, the remaining Articles, Sections, paragraphs, sentences, clauses or phrases contained in this Agreement shall not be affected thereby.

(m) Authority to Contract.  City and Seller hereby represent, warrant and covenant to and for the benefit of each other that they have the full power and authority to enter into this Agreement, and this Agreement is a valid and binding obligation of City, enforceable in accordance with its terms.

(n) Notices.  All notices required hereunder shall be in writing and delivered by U.S. mail.  All communications shall be addressed as follows:

City:


City of Martinez
Attn:  City Manager
525 Henrietta Street
Martinez, CA  94553-2394

with a copy to:

Walter & Pistole
Attn:  Wendy Roberts, Esq.
City Attorney, City of Martinez
670 West Napa Street, Suite F
Sonoma, CA  95476

Seller:


Alhambra Industrial Park
Attn:  Carl Zocchi
1033 Detroit Avenue
Concord, CA  94518

with a copy to:

Miller Starr Regalia
Attention:  Karl E. Geier, Esq.
1331 N. California Blvd., Fifth Floor
Walnut Creek, CA  94596

and to:


David S. Eisenmann, Esq.
1450 Maria Lane, Suite 330
Walnut Creek, CA  94596

Escrow Holder:
Chicago Title Company
Attention:  Debbie Neylan
3300 E. Castro Valley Blvd.
Castro Valley, CA  94552
Fax:  (510) 538-1011

19. COOPERATION IN EXCHANGE:  City shall cooperate and execute any reasonable documentation reasonably requested by any of the persons comprising Seller to effectuate a tax deferred exchange of some or all of the Property under Internal Revenue Code Section 1031.

20. OFFER.  This Agreement is executed by Seller prior to execution by City and initially constitutes an offer by Seller to sell the Property to City which shall remain open for ten (10) days after July 23, 2008.  Acceptance by City shall be deemed acknowledged solely by City’s execution of this Agreement pursuant to a resolution of City’s City Council.  If not so approved, executed and deposited in Escrow by City within ten (10) days of July 23, 2008, this offer shall be null and void.  When so executed by City and delivered to Escrow, the Escrow Holder shall insert the date of such delivery as Execution Date on page 1 hereof.
EXECUTION
IN WITNESS WHEREOF, this Agreement, consisting of ___________ (_____) pages including this page, is duly executed by the parties hereto as of the date and year first written above.

	CITY:  CITY OF MARTINEZ, CALIFORNIA, a public body, corporate and politic

By:
______________________________________

Name:
  



______________________________________
Its:
______________________________________

Attest:

_______________________________________

_______________________________________

WESTMONT COMPANY, LLC, a California limited liability company

By:
______________________________________

Name: Carlo Zocchi
Its:
Manager
____________________________________________
DUDLEY S. ELLIS, Successor Trustee of the Ruth Celle 2002 Trust u/d/t dated August 15, 2002

____________________________________________
DAVID M. ZOCCHI, Trustee of the David M. Zocchi Trust u/d/t dated December 6, 2000
____________________________________________
DIANA CIPOLIA, Trustee of the Diana Cipolia Trust u/d/t dated March 25, 1992
____________________________________________
TERESA CAMILLE FRUMENTI, a married woman as her sole and separate property

RAH PROPERTIES, LLC, a California limited liability company
By:
______________________________________
Name: Ronnee Ann Hiles
Its:
Manager

HRP, LLC, a California limited liability company
By:
______________________________________
Name:  Heidi Praw
Its:
Manager
	


ACCEPTANCE BY ESCROW HOLDER:

Escrow Holder hereby acknowledges that it has received a fully executed counterpart of the foregoing Real Estate Purchase and Sale Agreement and Escrow Instructions on _________________, 2008, and inserted said date as the Execution Date on page 1, above.  Escrow Holder further agrees to act as Escrow Holder thereunder and to be bound by and perform the terms thereof as such terms apply to Escrow Holder.

CHICAGO TITLE COMPANY:

By:
________________________________________
Name: ______________________________________
Its:
________________________________________
Dated: ______________________________________

EXHIBIT “A”

LEGAL DESCRIPTION OF PROPERTY
EXHIBIT “B”

GRANT DEED
RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO,
AND MAIL TAX STATEMENTS TO:

_________________________________
_________________________________
_________________________________
Attention:  ________________________

______________________________________________________________________________
(Above Space for Recorder’s Use Only)

GRANT DEED

The undersigned grantor declares:

Documentary Transfer Tax not shown pursuant to Section 11932 of the California Revenue and Taxation Code

City of Martinez

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, “WESTMONT COMPANY, LLC, a California limited liability company, Dudley S. Ellis, Successor Trustee of the Ruth Cole 2002 Trust u/d/t dated August 15, 2002, David M. Zocchi, Trustee of the David M. Zocchi Trust u/d/t dated December 6, 2000, Diana Cipolia, Trustee of the Diana Cipolia Trust u/d/t dated March 25, 1992, Teresa Camille Frumenti, a married woman as her sole and separate property, RAH PROPERTIES, LLC, a California limited liability company, and HRP, LLC, a California limited liability company, hereby GRANTS to THE CITY OF MARTINEZ, CALIFORNIA, a public body, corporate and politic, of the State of California, in fee simple the following described real property located in the City of Martinez, County of Contra Costa, State of California:

See Exhibit “A” attached hereto and incorporated herein by this reference.

DATED:   __________________, 2008

	WESTMONT COMPANY, LLC, a California limited liability company

By:
______________________________________
Name:  Carlo Zocchi
Its:
Manager
____________________________________________
DUDLEY S. ELLIS, Successor Trustee of the Ruth Celle 2002 Trust u/d/t dated August 15, 2002
____________________________________________
DAVID M. ZOCCHI, Trustee of the David M. Zocchi Trust u/d/t dated December 6, 2000
____________________________________________
DIANA CIPOLIA, Trustee of the Diana Cipolia Trust u/d/t dated March 25, 1992
____________________________________________
TERESA CAMILLE FRUMENTI, a married woman as her sole and separate property

RAH PROPERTIES, LLC, a California limited liability company

By:
______________________________________
Name:  Ronnee Ann Hiles
Its:
Manager
HRP, LLC, a California limited liability company
By:
______________________________________
Name:  Heidi Praw
Its:
Manager
	


EXHIBIT “A” TO GRANT DEED

LEGAL DESCRIPTION

EXHIBIT “C”

DEFINITION OF HAZARDOUS SUBSTANCES
The term “Hazardous Substance” as used in this Agreement shall mean any toxic or hazardous substance, material or waste or any pollutant or contaminant or infectious or radioactive material, including but not limited to those substances, materials or wastes regulated now or in the future under any of the statutes or regulations listed below and any and all of those substances included within the definitions of “hazardous substances”, “Hazardous Substances”, “hazardous waste”, “hazardous chemical substance or mixture”, “imminently hazardous chemical substance or mixture”, “toxic substances”, “hazardous air pollutant”, “toxic pollutant” or “solid waste” in the statues or regulations listed below. Hazardous Substances shall also mean any and all other similar terms defined in other federal state and local laws, statutes, regulations, orders or rules and materials and wastes which are, or in the future become, regulated under applicable local, state or federal law for the protection of health or the environment or which are classified as hazardous or toxic substances, materials or waste, pollutants or contaminants, as defined, listed or regulated by any federal, state or local law, regulation or order or by common law decision, including, without limitation, (i) trichloroethylene, tetrachloroethylene, perchloroethylene and other chlorinated solvents, (ii) any petroleum products or fractions thereof, (iii) asbestos, (iv) polychlorinated biphenyls, (v) flammable explosives, (vi) urea formaldehyde, and (vii) radioactive materials and waste.

In addition, a Hazardous Substance shall include:

(1)
a “Hazardous Substance”, “Hazardous Material”, “Hazardous Waste”, or “Toxic Substance” under the Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. §§ 9601, et seq., the Hazardous Substances Transportation Act, 49 U.S.C. §§ 1801, et seq., or the Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901, et seq.;

(2)
an “Extremely Hazardous Waste”, a “Hazardous Waste”, or a “Restricted Hazardous Waste”, under §§ 25115, 25117 or 25122.7 of the California Health and Safety Code, or is listed or identified pursuant to §§ 25140 or 44321 of the California Health and Safety Code;

(3)
a “Hazardous Material”, “Hazardous Substance”, “Hazardous Waste”, “Toxic Air Contaminant”, or “Medical Waste” under §§ 25281, 25316, 25501, 25501.1, 25023.2 or 39655 of the California Health and Safety Code;

(4)
“Oil” or a “Hazardous Substance” listed or identified pursuant to § 311 of the Federal Water Pollution Control Act, 33 U.S.C. § 1321, as well as any other hydrocarbonic substance or by-product;

(5)
listed or defined as a “Hazardous Waste”, “Extremely Hazardous Waste”, or an “Acutely Hazardous Waste” pursuant to Chapter 11 of Title 22 of the California Code of Regulations;

(6)
listed by the State of California as a chemical known by the State to cause cancer or reproductive toxicity pursuant to § 25249.8(a) of the California Health and Safety Code;

(7)
a material which due to its characteristics or interaction with one or more other substances, chemical compounds, or mixtures, damages or threatens to damage, health, safety, or the environment, or is required by any law or public agency to be remediated, including remediation which such law or public agency requires in order for the OUSD Property to be put to any lawful purpose;

(8)
any material the presence of which would require remediation pursuant to the guidelines set forth in the State of California Leaking Underground Fuel Tank Field Manual, whether or not the presence of such material resulted from a leaking underground fuel tank;

(9)
pesticides regulated under the Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §§ 136 et seq.;

(10)
asbestos, PCBs, and other substances regulated under the Toxic Substances Control Act, 15 U.S.C. §§ 2601 et seq.;

(11)
any radioactive material including, without limitation, any “source material”, “special nuclear material”, “by-product material”, “low-level wastes”, “high-level radioactive waste”, “spent nuclear fuel” or “transuranic waste”, and any other radioactive materials or radioactive wastes, however produced, regulated under the Atomic Energy Act, 42 U.S.C. §§ 2011, et seq., the Nuclear Waste Policy Act, 42 U.S.C. §§ 10101 et seq., or pursuant to the California Radiation Control Law, California Health and Safety Code §§ 25800, et seq.

(12)
industrial process and pollution control wastes, whether or not “hazardous” within the meaning of the Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901, et seq.;

(13)
regulated under the Occupational Safety and Health Act, 29 U.S.C. §§ 651, et seq., or the California Occupational Safety and Health Act, California Labor Code §§ 6300, et seq.; and/or

(14)
regulated under the Clean Air Act, 42 U.S.C. §§ 7401, et seq. or pursuant to Division 26 of the California Health and Safety Code.

All other laws, ordinances, codes, statutes, regulations, administrative rules, policies and orders, promulgated pursuant to said foregoing statutes and regulations or any amendments or replacement thereof, provided such amendments or replacements shall in no way limit the original scope and/or definition of Hazardous Substance defined herein.

EXHIBIT “D”

PRELIMINARY TITLE REPORT
PAGE  
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