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RECOMMENDATION:

Hold a public hearing to consider denying or upholding an appeal of the Planning Commission's decision to amend conditions of approval for Subdivision 5254 to allow the construction of a second story addition (Variance #06-01 and Design Review #05-48) at 4815 Phyllis Terrace in the R-7.5 Single Family zoning district (APN: 162-220-015).
BACKGROUND:

This project is before the City Council on appeal from an adjacent neighbor (David Ingham) who is appealing the decision of the May 23, 2006 Planning Commission meeting. At that meeting the Planning Commission decided to amend previous conditions of approval placed on the subdivision when originally constructed in 1978.  The conditions of approval the Planning Commission amended included an explicit limitation on second story construction on lots 3 & 11 ( subject lot is #11), and a condition that Alhambra Avenue-side side yards on Lots 3 & 11 be a minimum of 25 feet (see attachment “D-15”).  It is unclear why these conditions were originally imposed.  It was the Planning Commission’s decision that they were no longer appropriate, and it was reasonable to remove these two specific conditions, making way for the applicants to construct their two story addition.

These original conditions of approval limiting development on lots 3 and 11 were incorporated into the CC&R’s for the subdivision, and recorded by the builder as is standard practice.  
The addition planned by the applicants is a 600 square foot addition as a second story on their existing home.  The addition will span almost the entire depth of the home and will have a height of 21’.  The addition would increase the building square footage from the existing 1,883 square feet to 2,483 square feet. The existing home is approximately 18’6” at the highest ridge, which means there would be a difference of 2’6” between the ridge of the existing home and the proposed addition. The second-story addition would have three windows (moved to six feet high per Planning Commission action) along the side (east) elevation, one window on the rear (north) elevation, and one window on the front (south) elevation. The addition would have horizontal wood siding and a composition shingle roof to match the home. The applicant erected story poles (still in place) in November to indicate the size and location of the addition. The variance is required for a rear yard setback, and the Planning Commission hearing was required to amend the CC&R’s. 

BASIS OF APPEAL:
One of the main arguments of the appellant, Mr. Ingham, is based on action taken by the Oertel’s to “abandon” the CC&R’s, which they did on April 23r 2006 after gathering the appropriate signatures as required by the CC&R’s to amend them, in whole or in part.  The Planning Commission directed the applicant to amend the CC&R’s prior to returning to the Commission, and Mr. Ingham believes the abandonment of the CC&R’s was done in error.    The process to abandon the CC&R’s is a civil matter between the homeowners of the subdivision, however, the Ingham’s should seek a remedy within the structure outlined in their CC&R’s and follow that process. 
The substance of the appeal therefore should focus on the Planning Commission decision to amend the conditions of approval pertaining to lots 3 and 11 and allow a second story addition on the Oertel property.  Mr. Ingham does not want the second story addition due to privacy and sunlight impacts.  Mr. Ingham believes the addition is inappropriate in its proposed location, and further believes it will hamper his ability to install a solar panel system he has been planning for many years.  Mr. Ingham further argues that the variance should not be granted to reduce rear yard setbacks, and that the neighborhood cannot bear the burden of additional variances.  He also questions the proposed family business regarding its appropriateness in a residential district.
STAFF ANALYSIS:
At the first Planning Commission meeting of February 14th, the staff recommendation was to move the addition to the Alhambra side of the property, away from Mr. Ingham’s home, if the Planning Commission would approve amending the original conditions of approval to allow a second story addition.  At that meeting the Planning Commission opted to continue the item, directing the applicant to first address the CC&R limitation, and work with their neighbor to find a “win-win” solution.  

When the item came back to the Planning Commission meeting May 23, 2006, the applicant presented what they believed to be “abandoned” CC&R’s (recorded document) and some revisions to the home design to address privacy issues.  They proposed obscured glass along the side of the home facing Mr. Ingham.  Staff recommendation at that time was to approve the project as proposed, and the Planning Commission concurred by amending the original conditions of approval, and approving the variance.  The Planning Commission expressed its disappointment that Mr. Ingham was not more involved in abandoning the CC&R’s, but approved the project with conditions to move the windows higher and follow home occupation regulations.
Staff believes the recommendation made to the Planning Commission at the May 23rd meeting has merit since the proposed addition is in the most appropriate location for a second story, and that changes to the project recommended by the Planning Commission such as requiring six foot high windows will reduce privacy impacts.  Moving the addition over the applicant’s garage area away from Mr. Ingham’s home is unlikely to result in a workable floorplan, and the project includes windows installed above eye level (six feet high) to reduce privacy impacts on adjacent neighbors, including Mr. Ingham.  Further, the addition is proposed all within the existing footprint and results in a net height increase of less than three feet (3’).  Taken as a whole, the addition is considerate of its neighbors.  

In regard to the family business, any home-based business will be required to comply with the Home Occupation regulations already in place with the City, limiting the impacts to the residential character of the neighborhood.  Staff believes this to be a minor issue and the Planning Commission added a condition of approval reflecting their desire for the applicant to comply with those regulations.  
Furthermore, many of the lots in the subdivision have two story homes, and granting of the variance will not be a special privilege nor be out of scale with the existing neighborhood.  The Planning Commission findings made in granting the variance and the design review application at the May 23rd meeting are contained in the previous reports and resolutions as attachments, as are the minutes and all correspondence.

FISCAL IMPACT:
No fiscal impact.

Exhibits:
1. Location Map

2. Plan Set

Attachments:

A - Letter of appeal

B – Conditions of approval as amended by Planning Commission May 23rd 

C - Staff report and minutes from May 23rd Planning Commission meeting 

D – Staff report and minutes from February 14th Planning Commission meetings
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