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CITY OF MARTINEZ
CITY COUNCIL AGENDA


September 23, 2009
TO:


Mayor and City Council

FROM:
Michael Chandler, Senior Management Analyst 
SUBJECT:
MOU for Shared Government Access Channel
DATE:

September 15, 2009
RECOMMENDATION:
Adopt a resolution authorizing the City Manager to execute a Memorandum of Understanding with Pleasant Hill, Clayton, and Contra Costa County for the joint operation of a shared government access channel to carry government programming provided by each City and the County, in a form substantially similar to the one attached.
Staff met with the Franchise Subcommittee on June 8, 2009, and the Subcommittee recommended forwarding to Council for approval.

BACKGROUND

Comcast has franchise agreements with each city and Contra Costa County that requires Comcast to provide a number of community access channels.  One of the conditions of the 2006 franchise renewal between Comcast and the remaining members of the Cable Consortium (Martinez, Concord, Walnut Creek, Pleasant Hill, Moraga, Clayton and Contra Costa County) was that, in exchange for providing Public-Educational-Governmental (PEG) funding and channel space available for programming, Comcast would no longer be obligated to provide Public and Governmental Access support.  Comcast has indicated it intends to vacate the existing PEG channel in Martinez (either Channel 24 or Channel 26 depending on location), which includes governmental programming such as Council meetings.  Comcast will not contract with the Consortium to continue providing these services, so other means to broadcast are necessary.  The Cable Consortium began discussing in 2007 the concept of the County (through its television studio CCTV) providing a shared governmental access channel in exchange for funding towards capital equipment and debt service support on its leased facility at 10 Douglas Drive in Martinez.  Concord opted out of such an arrangement, as it provides its own government channel.  The Walnut Creek City Council decided in July 2009 to hire an independent contractor to manage its government channel, and the Town of Moraga also elected not to take part, leaving Martinez, Pleasant Hill, Clayton, and Contra Costa County as the four remaining participants in the shared government channel.  

The term of the agreement is for 5 years, with all agencies (including Contra Costa County) equally sharing in the estimated upfront costs for capital equipment of $96,810, resulting in an approximate cost to Martinez of $24,202.50.  The remaining costs needed to support the channel over the 5 year period are estimated to be $223,670 and will be split among the three cities on the basis of half equal share, and half pro rata based on population.    Under this arrangement, the City will pay an estimated $17,523.06; Pleasant Hill will pay $16,746.92, and Clayton will pay $10,464.03 per year besides the aforementioned upfront capital payments.  
FISCAL IMPACT:
Estimated funding to support the government access channel for the 5-year term is $111,817.80.  Funds are available in the PEG restricted reserve. 
ACTION:

Adopt a resolution authorizing the City Manager to execute a Memorandum of Understanding with Pleasant Hill, Clayton, and Contra Costa County for the joint operation of a shared government access channel to carry government programming provided by each City and the County, in a form substantially similar to the one attached.
Attachments: Resolution; Cable MOU for Shared Government Channel
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City Manager

Assistant City Manager 




Administrative Services Director
RESOLUTION NO. -09

AUTHORIZING THE CITY MANAGER TO EXECUTE A MEMORANDUM OF UNDERSTANDING WITH PLEASANT HILL, CLAYTON, AND CONTRA COSTA COUNTY FOR THE JOINT OPERATION OF A SHARED GOVERNMENT ACCESS CHANNEL TO CARRY GOVERNMENT PROGRAMMING PROVIDED BY EACH CITY AND THE COUNTY, IN A FORM SUBSTANTIALLY SIMILAR TO THE ONE ATTACHED

WHEREAS, Comcast’s 2006 franchise renewal agreements with members of the Contra Costa Cable Consortium, including Martinez, Pleasant Hill, and Clayton, required Comcast to provide Public-Educational-Governmental (PEG) funding and channel space in exchange for relieving Comcast of its obligation to provide Public and Governmental Access Support; and

WHEREAS, Comcast indicated it intends to vacate the existing PEG Channel (24 or 26 in Martinez), which includes governmental programming such as Council meeting broadcasts; and 

WHEREAS, the cities agree it is in the best interests of the public for each community to continue to receive access to governmental programming via cable television; and

WHEREAS, Contra Costa County, through its television studio CCTV, has offered to manage a shared government access channel for said cities in exchange for funding towards capital equipment and debt service support on its leased facility at 10 Douglas Drive in Martinez; and 

WHEREAS, the cities are confident that Contra Costa County’s proposal will result in a shared government access channel that will serve the respective communities well.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Martinez approves and authorizes the City Manager to execute a Memorandum of Understanding with Pleasant Hill, Clayton, and Contra Costa County for the joint operation of a shared government access channel to carry government programming provided by each city and the County, in a form substantially similar to the one attached. 
* * * * * *

I HEREBY CERTIFY that the foregoing is a true and correct copy of a resolution duly adopted by the City Council of the City of Martinez at an Adjourned Regular Meeting of said Council held on the 23rd day of September, 2009, by the following vote:

AYES:


NOES:

ABSENT:

RICHARD G. HERNANDEZ, CITY CLERK






CITY OF MARTINEZ



Memorandum of Understanding

Regarding Shared Use of Governmental Access Channel

This Memorandum of Understanding (“MOU”) is entered into by and among the COUNTY OF CONTRA COSTA (“County”) and the CITIES OF CLAYTON, MARTINEZ, and  PLEASANT HILL.(all of which shall be referred to collectively as the "Cities" and individually as “City”), effective ___________, 2009 (the “Effective Date”).

RECITALS

A.
Each City and the County have a franchise agreement with cable television operators owned and controlled by Comcast Corporation.  Each of the franchise agreements requires Comcast to provide a number of community access channels.  The Cities and the County desire to jointly operate one of these channels as a shared government access channel to carry government programming provided by each City and the County.

B.
The County is willing to provide certain services related to the operation of the shared government access channel.  The Cities are willing to provide the County with certain compensation in exchange for these services.   

NOW, THEREFORE, in consideration of the terms and conditions contained herein, the Cities and County agree as follows:
AGREEMENT

1.
Shared Channel.  The Cities and the County shall jointly designate a channel as the shared government access channel (the “Shared Channel”) from amongst the channels made available by Comcast for public, educational and/or government access purposes.  The Cities and County shall determine in good faith procedures for programming the Shared Channel in a manner that allows each of the parties roughly equivalent opportunities for placing programming on the Shared Channel.  At a minimum, each of the parties will be permitted to carry its City Council or Board of Supervisors meeting during prime time at least once each week.  The Shared Channel shall be used exclusively for governmental access purposes and not for public or educational access purposes.

2.
County Responsibilities.


(a)  The County will 1) provide the playback and bulletin board operations, 2) acquire and install the equipment, software and facilities, described in Exhibit A attached hereto and incorporated herein, 3) manage the Shared Channel, and 4) adopt reasonable rules regarding the use of the Shared Channel.  The equipment and facilities shall be located at the County’s Contra Costa Television (“CCTV”) studios at 10 Douglas Drive, Martinez. 


(b) County will use its best efforts to activate the Governmental Access Channel not more than 120 days from the Effective Date of this MOU.
3.
Funding Obligations.


(a) One-Time Payment.  Each City shall pay the County a one-time payment of  TWENTY-FOUR THOUSAND TWO HUNDRED AND TWO DOLLARS ($24,202)  for capital costs associated with the Shared Channel.  The foregoing payments shall be paid to the County no later than thirty (30) days after the Effective Date of this MOU.  If a City fails to pay this amount in full by the date due, the City shall pay the County a late payment charge accruing at the rate of 1½% per month on the unpaid balance until paid in full. The County shall make an equivalent contribution for its share of the capital costs associated with the Shared Channel.

(b)  Annual Payments.  

(i)  During each of the five years of the term of this Agreement, each City shall pay the county an Annual Payment in the respective amount listed below. The amounts are calculated to reflect a combination of equal shares for each City and a proportionate amount based upon the respective populations of each City so that one-half of the Annual Payment reflects an equal distribution of the projected capital expenses to be incurred and one-half of the Annual Payment reflects a proportional distribution of those costs based upon the respective populations of each City.




CLAYTON


$10,464.03




MARTINEZ

$17,523.06




PLEASANT HILL

$16,746.92

  (iii)  The Annual Payments shall be paid in two installments, with the first installment due thirty (30) days after the Effective Date in the first year and thirty (30) days after the anniversary of the Effective Date in subsequent years, and the second installment due six months after the Effective Date in the first year and six months after the anniversary of the Effective Date in subsequent years.  If a City fails to pay any installment in full by the date due, the City shall pay the County a late payment charge accruing at the rate of 1½% per month on the unpaid balance until paid in full.  

 SEQ CHAPTER \h \r 1(c)
Adjustments to Annual Payments.  On or about the anniversary of the Effective Date, each year, the County’s Director of the Office of Communications and Media (“Communications Director”) will initiate a process to adjust the annual payment provided for in subsection (a) above for the following year, based upon cost increases and based upon any cumulative cost savings that may occur if one or more Cities is no longer a party to this MOU.  The annual adjustment process will be conducted as follows:


1.
Notice of Adjustment.  The Communications Director will make an initial determination of the amount of the adjustment (“County Adjustment”) and will notify each City in writing of the amount of the new annual payment (“Adjustment Notice”).


2.
Dispute Period.  If any City disagrees with the County Adjustment, that City will have twenty-one (21) days after the date the Adjustment Notice is mailed to that City (“Dispute Period”), to file a written dispute with the Communications Director of the amount of the County Adjustment (“City Dispute”).  The City Dispute must be made in writing and received by the County within the Dispute Period.  Each City that does not file a City Dispute will be deemed to have waived the right to contest the amount of the County Adjustment.

If no City files a written City Dispute with the Communications Director during the Dispute Period, i) the County Adjustment will automatically be deemed to be accepted by each City; ii) the new annual fee, as initially determined by the Communications Director, will become effective on the applicable anniversary of the Effective Date; and iii) the annual adjustment process will be concluded.


3.
Negotiation Period.  If any City delivers a written City Dispute to the County during the Dispute Period, County and the disputing City will have twenty-one (21) days following County’s receipt of the City Dispute to attempt to establish a new annual fee by negotiation (“Negotiation Period”).  The Negotiation Period may only be extended beyond the initial twenty-one (21) day period by mutual written agreement of the disputing City and the County.
i.  If, during the Negotiation Period, the negotiating parties agree on an adjustment, the Communications Director, will give notice of the agreed upon adjustment to all Cities. The new annual fee will become effective on the applicable anniversary of the Effective Date and the annual adjustment process will be concluded.

ii.  If a City files a written City Dispute with the Communications Director during the Dispute Period and the parties are unable to agree on an adjustment, the Communications Director, after having considered in good faith the views of the disputing City, may adjust the annual payment in an amount not to exceed 10% of the previous year’s annual payment.  The Communications Director will give notice of the decision to each City, together with a written explanation of the increase. The new annual fee will become effective on the applicable anniversary of the Effective Date and the annual adjustment process will be concluded.
4.
County Use of Payments.  The Cities’ payments pursuant to section 3 above are for the sole purpose of funding public, educational and/or government access capital expenses, as those terms are defined in the Federal Cable Act of 1984, as amended.  The County will use these payments solely for the purpose of funding public, educational and/or government capital expenses, including capital expenses related to the Shared Channel and/or CCTV.
5.
Term.  The initial term of the MOU is five (5) years from the Effective Date. Upon agreement of the parties, the term of this MOU may be extended. 
6.
Termination.  In the event that any party is in default under any material term of this MOU, any non-defaulting party may terminate this MOU on the anniversary date by giving sixty (60) days written notice to all of the other parties.
7.
Independent Contractor .  The Cities understand that County, its agents, employees and 

independent contractors are and shall at all times remain as to the Cities wholly independent contractors.  Neither the Cities nor any of their officers or employees shall have any control over the manner by which the County performs this MOU and shall only dictate the results of the performance. County shall not represent that County or its agents, employees or independent contractors are agents or employees of the Cities. Except as the Cities may specify in writing, County shall have no authority, express or implied, to act on behalf of the Cities whatsoever as an agent. 
8.
Duty of Parties to  Defend, Indemnify and Hold Harmless.  


(a)  County agrees to indemnify and hold harmless the Cities for the County's share of liability, as determined by a court of law, for any damage, injury or death of or to any person or the property of any person, including attorney's fees, arising out of the willful misconduct or the negligent acts, errors or omissions of the County in the performance of this MOU.   
 
(b)  Each City agrees to indemnify and hold harmless the County for each City's share of liability, as determined by a court of law, for any damage, injury or death of or to any person or the property of any person, including attorney's fees, arising out of the willful misconduct or the negligent acts, errors or omissions of each and every City in the performance of this MOU.
9.
Insurance.  County, at its cost, shall establish and maintain and/or take out and keep in force during the term of this MOU (a) Workers’ Compensation Insurance pursuant to State law; (b) physical damage insurance, to include the perils of fire, lightening, the extended coverage perils and vandalism and malicious mischief on the equipment and software acquired and installed pursuant to this MOU; (c) automobile liability insurance with a limit of liability of not less than $2,000,000 per accident for bodily injury and property damage combined; and (d) public liability insurance, to include the Cities as additional insured with a limit of liability of not less than $2,000,000 per occurrence, except that the County will not insure the Cities for acts and/or claims relating to any City’s broadcast, including content.  It is understood and agreed by Cities that County may be self insured for all or a portion of any insurance required hereunder.  County will provide verification of the foregoing insurance coverages to the other parties to this MOU.

10. 
Ownership of Documents . 

(a)
Cities’ Property.  All documents, tapes, and other media (collectively “Media”) that are developed, obtained or supplied by the Cities to the County pursuant to this MOU shall be deemed to be the property of the Cities.

(b)
License to Use Media.  Each City hereby grants the County a non-exclusive, irrevocable license to transmit, broadcast, exhibit, and otherwise use the Media for the purpose of providing programming on the Shared Channel.

(c)
Permission to Use Media.  Each City warrants, represents and agrees that it will obtain in writing all requisite consents and permissions, where appropriate, to use the Media.

11.
Lost or Destroyed Media.  The County shall not be liable for costs or damages relating to Media that is misplaced or unintentionally damaged or destroyed while in its possession.

12. 
Notice. Any notice to be given under this MOU shall be given by enclosing the same in 

a sealed envelope, first-class postage prepaid and depositing the same in the United States mail, 

addressed to the party at the following addresses: 

CITIES: 
Gary Napper

City Manager

City of Clayton

6000 Heritage Trail
Clayton, CA 94517
Phil Vince

City Manager

City of Martinez

525 Henrietta Street
Martinez, CA 94553
June Catalano

City Manager

City of Pleasant Hill

100 Gregory Lane

Pleasant Hill, CA 94523 

COUNTY: 
Patricia Burke
Director

Office of Communications and Media
Contra Costa County
10 Douglas Drive Suite 210
Martinez, Ca 94553
13. 
Assignment. Neither County nor any of the Cities shall assign or otherwise transfer this MOU or the rights or obligations hereunder.

14.  
Additional Services.  In the event that any of the Cities would like the County to provide production assistance or other services, that City and the County may agree to such an arrangement by executing a separate agreement.

15. 
Time of the Essence. Time is of the essence in the performance of the services under this 
MOU. 

16. 
Prohibited Interests. No officer or employee of the Cities or the County shall have any 

direct financial interest in this MOU. This MOU shall be voidable at the option of the Cities 

or the County if this provision is violated.

17. 
Governing Law. This MOU shall be governed by California law. Any action to enforce 
or interpret this MOU shall be brought in a court of competent jurisdiction in Contra Costa County, California.

18. 
Counterparts. This MOU may be executed in multiple counterparts, each of which shall be deemed an original but all of which, taken together, shall constitute one and the same MOU.

19. 
Entire Agreement. This MOU is the entire MOU between the parties and supersedes all prior negotiations, representations, or agreements, whether written or oral. This MOU may be amended only by written agreement signed by all parties.  If agreed to in a written addendum to this MOU signed by all parties, additional cities may be added to this agreement, provided that such additional cities shall contribute toward both the one-time costs and the annual costs in amounts determined by all parties.

COUNTY OF CONTRA COSTA

BY: ________________________


APPROVED AS TO FORM:

Title: _______________________


By: _________________________

CITY OF CLAYTON

BY: ________________________


APPROVED AS TO FORM:

Title: _______________________


By: _________________________

CITY OF MARTINEZ

BY: ________________________


APPROVED AS TO FORM:

Title: _______________________


By: _________________________

CITY OF PLEASANT HILL

BY: ________________________


APPROVED AS TO FORM:

Title: _______________________


By: _________________________
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