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CITY OF MARTINEZ
CITY COUNCIL AGENDA


November 4, 2009

	TO:
	Mayor and City Council



	FROM:   


	Karen Majors, Assistant City Manager Community and Economic             

Development

Veronica Nebb, Sr. Assistant City Attorney



	SUBJECT:


	Discussion of and Direction to Staff regarding the consideration of City Development Fee Waivers/Deferrals for Specified Projects in the Downtown Specific Plan Area



	DATE:
	October 23, 2009


RECOMMENDATION: 
Discuss information and issues; and provide direction to staff.

BACKGROUND: 
 Several months ago, Council Member DeLaney requested staff to provide information regarding the waiver of development fees to encourage residential and commercial development in the area subject to the Downtown Specific Plan in the hopes of encouraging new development during the current slow economic time.  The following discussion includes both development fee waivers and deferrals so that the City Council may consider both options as an incentive to encourage new construction or major rehabilitation projects in downtown.
Discussion: 
 For purposes of this discussion, staff has focused only on city development fees not application and/or permit/inspection costs.  Application and permit/inspection fees go directly to support current staffing levels in the Community and Economic Development and Public Works Departments. 
Typically development fees are deposited in separate accounts to financially support future capital projects.   In this instance, waiver of development fees means that no development fees are ever paid for a specific development project.  The city waiver of development fees ultimately requires General Fund dollars be used to replace the unpaid fees in the separate development fee supported capital accounts. 
The deferral of City development fees means that the fees for a particular development project are not paid by the applicant when the building permit is issued, but rather are postponed to a later project milestone.  Currently, the City permits development fees to be “deferred” to the “certificate of occupancy” or the close of escrow on residential projects on a case by case basis. 

Below is a summary of the City’s current impact fees for new development:

2009 Impact Mitigation Fees for New Development:
 

	LAND USE CATEGORIES

	Impact Mitigation Fees
	Single-family residential

 (per unit)
	Multi-family residential 

(per unit)
	Retail

(per sq. ft.)
	Office

(per. sq. ft.)
	Industrial

(per sq. ft.)

	Transportation *
	$2,221
	$1,528
	$2.23
	$1.81
	$0.99

	Parks & Recreation 
	$2,509
	$1,834
	$1.09
	$1.41
	$0.61

	Park in-Lieu
	$5,095
	$3,723
	-0-
	-0-
	-0-

	Cultural Facilities
	$3,373
	$2,466
	$1.13
	$1.44
	$0.64

	Police Facilities
	$411
	$411
	$0.39
	$0.05
	$0.05

	Childcare Facilities
	$432
	$86
	$0.16
	$0.44
	$0.18

	Total
	$14,041
	$10,048
	$5.00
	$5.15
	$2.47

	* In addition, a Regional Fee may be required for projects that generate greater than 100 new peak hour vehicle trips; and Morello Ave from Midhill Rd to Pettit Lane per Agreement with Citation Northern (Expires October 14, 2012)


The fees identified above do not include drainage fees which are based upon location and the amount of new impervious surface area discounted by any buildings and paved areas that are demolished.  There are also school district, county, and regional fees that add significantly to these costs which the City does not control and cannot defer and/or waive.

Legal Considerations:  

Waiver and/or deferral of development fees is essentially a form of assistance for the purposes of economic development which is considered by cities from time to time. Before agreeing to provide any form of financial assistance to a private development project, the City should consider whether in a given case, the type of assistance contemplated would violate the prohibition against the City making a gift of public funds or trigger the requirement that prevailing wages be paid to workers working on the private development project.

A. Gift of Public Funds

Article XVI, §6 of the California Constitution prohibits gifts of public funds.  While this constitutional prohibition precludes City expenditures for purely private purposes, expenditure of pubic money for a public purpose is permitted even if a private person or entity incidentally benefits. 
Economic development has long been used by cities as an identified public purpose which is served by city participation in portions of private development, such as the construction of off site public improvements.  A city should make appropriate findings based on evidence in the record regarding the public purpose being furthered by the provision by the city of the specific form of assistance being contemplated and that the amount of the private benefit does not outweigh the public benefit.

B. Prevailing Wage 
In general, providing public financial assistance to a private development project may result in a requirement that prevailing wages are paid for any construction related work performed on that private development project.  
Pursuant to California Labor Code
 Section 1771 prevailing wages shall be paid to all workers employed on public works.   Section 1720 (a) provides that  “public works” include construction, alteration, demolition, installation or repair work done under contract and paid for in whole or in part out of public funds.   Section 1720(b) provides that paid for in whole or in part out of public funds includes the payment of money or the equivalent of money by the city to or on behalf of a developer, including fees, costs, rents or other obligations that would normally be required that are paid, reduced, charged at less than fair market value, waived or forgiven by the city.   Thus, unless an exception applies, the waiver of fees otherwise required to be paid by a private development project would require that prevailing wages be paid to the workers working on the entirety of the private development project. 
The provisions of Section 1720 (c) include some express exceptions relating to the payment of prevailing wage.  If a city requires a developer to perform specific construction work as a condition of regulatory approval of a private development project, and the city contributes no more than is required to perform that public improvement work, then only the public improvement work is subject to the payment of prevailing wages  Section 1720 (c)(2).  Similarly, if a city reimburses a developer for costs normally borne by the public or makes a contribution to the project that is de minimis (when viewed in the context of the project), the private development would not be subject to prevailing wage pursuant to Section 1720 (c)(3).  In addition, under specified circumstances, certain types of residential projects are exempt for the payment of prevailing wages pursuant to Sections 1720 (c) (1),(4), (5) (6) and (d).   The question of whether a fee waiver triggers prevailing wage requirements requires a case by case analysis based on the facts relating to the particular development project at issue.  Blanket waivers can result in inadvertent triggering of such requirements.  

Subjecting a private development project to prevailing wage requirements may often have a detrimental financial impact on the project which exceeds the waiver of the development fees contemplated.  Construction cost increases have been noted as being between 10-40% depending on the type and amount of work being performed, the economic times and the geographic region of the project.   

C. Statutory Limitations

As council may recall, local governmental entities are prohibited from providing any form of financial assistance to vehicle dealers or big box retailer, or the landlord or seller of land to same, where the vehicle dealer or big box retailer is relocating from one jurisdiction to another.  See, California Government Code Section 53084.  A big box retailer is any retail establishment whose physical space exceeds 75,000 square feet of gross buildable area and who generates sales tax revenue.  Thus, in certain circumstances, financial assistance in the form of fee waivers may be completely prohibited by statute.

D. Fee Deferrals

Unlike fee waivers, fee deferrals to a date later than otherwise contemplated which are subject to an agreement which requires the payment by the developer at a date certain, do not generally trigger concerns relating to gift of public funds, prevailing wage or statutory prohibitions.  Such agreements should be carefully crafted to ensure that both the City and the developer are clear as to when such payments are due, the penalty associated with failure to pay on the date due, and the security to be provided to assure payment.   

Other City Experiences:
The City of Martinez, thru our membership in the League of California Cities (LOCC), has access to a number of list serve groups.  A query regarding city use of development fee waivers and deferrals was sent to both the city manager and housing and community development groups.  Most cities who responded are utilizing development fee deferrals but not development fee waivers for the reasons identified in the legal issues discussion above.  The very few utilizing fee waivers use them to support affordable housing projects.  Some of these communities have redevelopment agencies that paid the waived fees to the city’s various fee supported capital funds. 
Several city managers provided comments from their discussions with the developers in their communities.  They cited that local development fees are not the main issue, however the almost total lack of financing for development projects is. Several cited declining property values as the biggest impediment to new residential as well as commercial development.  Some also mentioned that the triggering of Davis-Bacon or prevailing wage requirements for an entire project would likely negate the value of a fee waiver.
FISCAL IMPACT: 
None at this time.
ACTION:
Given the legal issues and experience of other communities, the City Council should consider allowing staff to defer the payment of city development fees for all types of projects from permit issuance to certificate of occupancy with the approval of the city manager.  It does not appear that the use of city development fee waivers will provide the desired benefit or outcome intended.
APPROVED BY:
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� All statutory references are to the California Labor Code unless otherwise indicated.  
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