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CITY OF MARTINEZ
CITY COUNCIL AGENDA


January 6, 2010

TO:


Mayor and City Council

FROM:
 Phil Vince, City Manager
SUBJECT:
Agreement with Golden Gate Petroleum Regarding Sales Tax Revenue and Re-Location to Martinez
DATE:

January 6, 2010

RECOMMENDATION:
Adopt a resolution approving an Agreement relating to the sharing of sales tax revenues with Golden Gate Petroleum, (GGP) for a specified term, enabling GGP to recover a portion of their relocation costs, and authorizing the City Manager to execute the Agreement in a form approved by the City Attorney.
BACKGROUND

GGP has, until its temporary re-location to Concord in 2008, been located in Martinez for many years.  In December 2008, GGP was forced to temporarily re-locate their headquarters operations to Concord when they outgrew their Martinez facility located at 530 Shell Avenue.  GGP has advised the City Manager that it has interest in a Martinez location that will allow them to move their operation back to Martinez and obtain the size of facility necessary to their growing business.  

The GGP facility has always been a significant sales tax generator for the City, providing approximately $726,000.00 of sales tax revenue to the City in FY 2007/2008.  GGP has requested that the City enter into an agreement to rebate to GGP a share of sales tax revenue over the course of several years to help offset the cost of their relocation and eventual acquisition/tenant improvement costs based upon a formula that is beneficial to both parties.

Prior to considering an agreement of this nature, staff researched the City's past practices and the past and current practices of our neighboring jurisdictions relative to incentive-based agreements. The City of Martinez has considered tax sharing arrangements previously as a means of retaining existing large scale businesses within the City.  

Neighboring cities have likewise entered into tax sharing arrangements as an economic incentive for significant sales tax generating business to remain or relocate.  Notably, the City of Benicia has used certain economic incentives in lieu of redevelopment of community development block grant funds in an effort to retain existing and incentivise new business.     
Criteria that neighboring cities have considered and which may be relevant in evaluating any proposal in Martinez may include:
· Limit the use of development incentives to strategic uses. Development incentives may be used to close a deal with a company that is considering and serious about moving to the City, but not as an opening offer to attract a company's attention. Also, fiscal incentives may be appropriate to retain existing strategic firms in the community.  Development incentives should not be used for all business or in any instances that may be limited by federal, state or local law.   

· Return on Investment.  Development incentives amount to a community investment in obtaining or retaining business within the community. Accordingly, the City should establish a target rate of return in order for any business to be eligible for such incentives.  The target rate should be no less than the opportunity cost of these public resources (i.e., the rate of return on other higher alternative uses). Projects that do not meet or exceed this target return rate should not be eligible to receive incentives.

· Establish legally binding agreements which include accountability mechanisms.  There should be a mechanism to insure that the business will actually deliver the promised benefits (e.g., investment, revenue, jobs, etc.) in return for local development incentives. 

· Consider adding caps or sunset provisions to all tax incentives. This would provide a process for a review of incentive effectiveness and efficiencies over time.

· General Plan consistency. Private firm operations must be consistent with the General Plan and other associated land use documents including zoning, design guidelines and other applicable regulations. This will ensure company operations are consistent with community development.

The proposed Agreement with GGP is designed to ensure at least a minimum amount of sales tax revenue generation to the City of Martinez from GGP operations in each and every year, based upon a percentage share of sales tax revenue actually paid to the City.  The City will never be in a position of receiving any less than 40% of the sales tax generated by GGP.  The tax sharing arrangement will terminate at the end of 12 years, unless renewed by the parties, at which time the City will again receive 100% of the sales tax revenue associated with GGP.  GGP will be committing to remain in Martinez for the 12 year term of the Agreement and has further committed to a plan to expand its business while present in Martinez.     

FISCAL IMPACT:

The actual sales tax sharing agreement between both parties for a specified term has no negative fiscal impact to the City of Martinez. The sharing of sales tax revenues enables Golden Gate Petroleum to recover a portion of their relocation costs and for the City to restore a percentage of its sales tax base. The return of Golden Gate to the City with the adoption of the tax sharing agreement, will result in a net increase of sales tax revenue to the City (over currently collected amounts) of approximately $300,000.00 annually. Given the fact that Golden Gate plans to double their business over the next 10-15 years, it is conceivable that the tax sharing agreement could result in a net increase of sales tax revenue to the City of up to $600,000.00 in the later years of the agreement.   

ACTION:

Adopt a resolution approving an Agreement relating to the sharing of sales tax revenues with Golden Gate Petroleum, (GGP) for a specified term, enabling GGP to recover a portion of their relocation costs, and authorizing the City Manager to execute the Agreement in a form approved by the City Attorney.
Attachments:

1. Resolution

2. Participation Agreement

RESOLUTION NO. -09

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARTINEZ APPROVING AN AGREEMENT RELATING TO THE SHARING OF SALES TAX REVENUE WITH GOLDEN GATE PETROLEUM FOR A SPECIFIED TERM, ENABLING GOLDEN GATE PETROLEUM TO RECOVER A PORTION OF THEIR RELOCATION COSTS, AND AUTHORIZING THE CITY MANAGER TO EXECUTE SAME

WHEREAS, Golden Gate Petroleum (GGP) has been in business in Martinez for many years located at 530 Shell Avenue and has been a significant community partner for the City providing jobs, and significant sales tax revenue to the City; and  

WHEREAS, GGP currently provides significant employment opportunities to Martinez and Contra Costa County residents; and

WHEREAS, in December 2008 GGP was forced to temporarily relocate its facility to Concord while it sought substitute space in the City of Martinez large enough to accommodate its facility; and

WHEREAS, the GGP facility previously located at 530 Shell Avenue has always been a significant sales tax generator for the City, providing approximately $726,000.00 of sales tax revenue to the City in FY 2007/2008, representing 20% of the City’s sales tax revenue in that year: and 

WHEREAS, long term loss of the sales tax revenue generated by GGP to the City of Martinez will result in a significant impact to the City’s General Fund which would result in an impact to City provided services and amenities which could negatively impact the quality of life of the citizens of Martinez; and   
WHEREAS, GGP proposes to move their facilities back to Martinez and further proposes to share the sales tax generated from its operation to help offset its relocation costs and expenses; and

WHEREAS, the Agreement contemplated is consistent with the City's General Plan; and

WHEREAS, the return of GGP’s facilities to Martinez and the implementation of this agreement will increase revenue to the City's General Fund, provide job opportunities to County residents and will bring a significant community partner back to the City of Martinez.

NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the City of Martinez hereby authorizes the City Manager to execute an agreement with Golden Gate Petroleum (GGP) on the sharing of sales tax revenues for a period of 12 years enabling GGP to recover a portion of their relocation costs relating to relocation of their business operations back to Martinez in a form acceptable to the City Manager and City Attorney. 
* * * * * *

I HEREBY CERTIFY that the foregoing is a true and correct copy of a resolution duly adopted by the City Council of the City of Martinez at a Regular Meeting of said Council held on 6th day of January 2010, by the following vote:

AYES:

NOES:

ABSENT:






RICHARD G. HERNANDEZ, CITY CLERK






CITY OF MARTINEZ

PARTICIPATION AGREEMENT


THIS PARTICIPATION AGREEMENT (this “Agreement”) (this "Agreement") is made and entered into as of this _______ day of January, 2009, (the "Effective Date") by and among the City of Martinez, a municipal corporation ("City"), and Bay Area/Diablo Petroleum, Co., a California corporation dba Golden Gate Petroleum ("Golden Gate") with reference to the following: 

RECITALS

A.     Golden Gate is a company involved in the wholesale distribution of fuel and fuel products in the United States, and was previously located at 501 Shell Avenue, Martinez, California; and

B.     Golden Gate provides employment opportunities to more than 56 employees in Contra Costa County; and 
C.     In 2008, Golden Gate outgrew the former facility located at 501 Shell Avenue in Martinez and temporarily sought commercial rental space in the City of Concord while continuing to search for an expanded facility in Martinez in which to locate its sales headquarters and administration offices; and

D. Golden Gate is currently searching for a location within the City of Martinez in order to relocate its sales headquarters (the “Facilities”) back to the City; and 

E. There will be a substantial cost to Golden Gate to move the Facilities back to Martinez; and

F. This Agreement is consistent with the City's General Plan and with the City’s desire to encourage economic development within the City.


NOW THEREFORE, the City and Golden Gate agree as follows: 
DEFINITIONS



Party or Parties.  “Party, Parties, party or parties” shall mean the City and the Golden Gate, individually and collectively.



Premises.  “Premises” shall mean the real property inside the City limits of Martinez, California, and any relocation property as identified in accordance with Recital D and Section 3.7.



Sales Tax Reports.  “Sales Tax Reports” shall mean the statements and quarterly reports as further defined in Section 3.5 below.



Sales Tax Revenues.  “Sales Tax Revenues” shall mean the sales and use tax revenues, as further defined in Section 3.4 below.



Specified Amount.  “Specified Amount” shall mean that certain amount that is rebated to the Golden Gate pursuant to this Agreement and which is particularly set forth in Section 3.2.



Specified Use.  “Specified Use” shall mean that use on the Premises by Golden Gate for the purpose of developing, improving, using and operating, among other things, a retail sales headquarters as the point of sale of petroleum products.

AGREEMENT


NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the City and Golden Gate agree as follows:

1.

Recitals.  Each of the recitals set forth above is true and correct, and is incorporated herein by this reference.


2.

Purpose.  The continued development, improvement, use and operation of the Premises as contemplated in this Agreement will assist in the generation of additional sales tax revenues to the City as well as assist in the creation of additional jobs and economic opportunities for the residents of the City.  Consequently, the continued development, improvement and use of the Premises for location of the Facilities as contemplated herein, and the fulfillment generally of this Agreement, are in the vital and best interest of the City and the health, safety and welfare of its residents, and in accordance with the public purposes and provisions of applicable federal, state and local laws and requirements.


3.

Financial Assistance.  In consideration of Golden Gate’s continued development, improvement, use and operation of the Premises for the Specified Use and its entry into this Agreement, the City shall pay to Golden Gate the Specified Amount at the times, in the amounts and subject to the conditions contained herein.




3.1

Conditions Precedent.  Notwithstanding anything to the contrary contained in this Agreement, the City’s obligation to pay the Specified Amount to Golden Gate is expressly contingent and conditional upon (i) Golden Gate’s paying or causing to be paid any and all taxes for the benefit of the City which are imposed on Golden Gate and are applicable to or arising out of the ownership, lease, operation and/or use of the Premises by Golden Gate (which may include, without limitation, taxes attributable to sales by Golden Gate occurring from the Premises), except that Golden Gate retains its right to protest and contest governmental decisions related to the payment of any such taxes, (ii) Golden Gate’s timely delivering or causing to be delivered to the City full and complete copies of the Sales Tax Reports in accordance with Section 3.5, (iii) the acquisition and retention (subject to Sections 21 and 22 below) by Golden Gate of an ownership or leasehold interest in the Premises within the time frames specified below in this Agreement, (iv) the City’s receiving and having the legal right under state law to retain and control the disposition of all or substantially all of its portion of the Sales Tax Revenues, and (v) subject to the provisions of Sections 5.1, 21 and 22 below, the continual use, operation and occupancy of the Premises by Golden Gate in compliance with all of the terms of this Agreement, within the time frames specified below in this Agreement, including without limitation, use of the Premises for the Specified Use.  If any or all of conditions (i) through (iii) and (v) above shall not be satisfied or shall fail at any time thereafter to remain satisfied, and Golden Gate shall fail to cause such condition to be satisfied within one hundred twenty (120) days (subject to extension as provided in Sections 19 and 20 below) after written notice thereof from the City to Golden Gate, then the City may, as its sole right and remedy, terminate this Agreement upon written notice to Golden Gate, in which event the City shall be relieved of its obligations under this Agreement to pay the Specified Amount for any period of time following such termination.



3.2

Specified Amount.  For each full or partial calendar quarter during the term of this Agreement, the Specified Amount shall be an amount equal to sixty percent (60%) of  Golden Gate’s Sales Tax Revenues as defined in Section 3.4.  The Specified Amount due Golden Gate under this Agreement shall be paid by the City in arrears, within thirty (30) days after the City’s receipt of applicable Sales Tax Revenues applicable to each quarterly reporting period to the extent that City receives Sales Tax Revenues from the State of California or any other governmental instrumentality other than the State Board of Equalization pursuant to the Bradley-Burns Uniform Local Sales and Use Tax Law.  City shall pay the Specified Amount due Golden Gate within thirty (30) days following receipt whether paid semi-annually or otherwise.




3.3

Term.  The term of this Agreement shall commence as of the date first set forth above and, unless sooner terminated as provided in this Agreement, shall terminate on  

December 31, 2021.  There are two (2) five-year renewal options available for negotiation which may follow the December 31, 2021, termination date.  Each available option shall be negotiated by both parties prior to the termination of this Agreement.  If both parties determine there is a mutual benefit to renewal option, then the option(s) shall be considered for approval.




3.4

Sales Tax Revenues.  “Sales Tax Revenues” shall mean the total sales and use tax revenues paid or caused to be paid by Golden Gate and ultimately collected by the State Board of Equalization for the City (the disposition of which under then applicable state law is controlled by the City) arising from the retail sale, storage, use or other consumption of tangible personal property by Golden Gate from time to time, pursuant to the Bradley-Burns Uniform Local Sales and Use Tax Law (California Revenue and Taxation Code Section 7200, et seq.), from or on the Premises.  If the Bradley-Burns Uniform Local Sales and Use Tax Law is further amended, terminated or rescinded, and Sales Tax Revenues are calculated in an alternate manner or are replaced by an alternate revenue stream (i) arising from the retail sale, storage, use or other consumption of tangible personal property by Golden Gate from or on the Premises, or (ii) designated as being a replacement for Sales Tax Revenues previously generated by the retail sale, storage, use or other consumption of tangible personal property on or from the Premises, then “Sales Tax Revenues” shall also mean those revenues actually paid or caused to be paid by Golden Gate and ultimately collected for the City in the alternate manner of calculation or the alternate revenue stream, so long as the City receives its portion of such Sales Tax Revenues and has the legal right under state law to retain and control the disposition of substantially all of its portion thereof.  In addition, “Sales Tax Revenues” shall include any funds, received by the City from the State of California or any other governmental instrumentality (including but not limited to Contra Costa County) to replace Sales Tax Revenues diverted from the City to another governmental agency, whether pursuant to “triple-flip” legislation or otherwise.  Notwithstanding any provision hereof, for purposes of this Agreement, Sales Tax Revenues shall be deemed never to exceed a maximum of one percent (1%) of the total taxable sales generated from the Premises.  Should a final court ruling require City to refund any sales tax revenues received from the operation of the Specified Use on the Premises, Golden Gate shall pay City an amount equal to the amount theretofore paid by City to Golden Gate on account of City’s receipt of said refundable sales tax revenues in accordance with the provisions of this Agreement.  Golden Gate shall remit the payment to City within one hundred twenty (120) days of its receipt from City of a demand therefor.




3.5

Sales Tax Reports.  “Sales Tax Reports” shall mean the statements and quarterly reports (Form BOE-401-A), and any other or supplemental reports, statements or submissions, actually filed or required to be filed by Golden Gate with the State Board of Equalization relating to or in connection with the collection, remittance and/or calculation of Sales Tax Revenues from the Premises.  The Sales Tax Reports shall be delivered by Golden Gate to the City on or before February 15, May 15, August 15 and November 15 of each year during the term hereof.  In addition, any and all amendments to said Sales Tax Reports shall be delivered to the City simultaneously with the Golden Gate filing said amendments with the California Board of Equalization.  Any such amendments resulting in adjustment to the Specified Amount shall be paid by City or refunded by Golden Gate within one hundred twenty (120) days of receipt of a demand therefor.




3.6

Termination.  Subject to the second sentence of this section 3.6, the City’s obligations under this Agreement for periodic payment of the Specified Amount to Golden Gate shall terminate upon the earlier of (a) failure to cure, correct or remedy the failure of any of the conditions specified in clauses (i) through (iii) and (v) of Section 3.1 by Golden Gate after written notice by the City prior to expiration of the cure period provided therein (as any such cure period may be extended as provided in Sections 18 and 19 below), (b) the failure of condition (iv) of Section 3.1, (c) the expiration of the term specified in Section 3.3, or (d) upon notification to City by Golden Gate as provided in Section 15.  The City will be obligated to pay the Specified Amount in respect of all Sales Tax Revenues received by the City which are allocable to the period through and including the date of such termination.




3.7

Description of the Premises and Relocation.  This Agreement and each and every term and provision hereof shall continue in full force and effect so long as Golden Gate operates the Specified Use during the term of the Agreement at a location within the City limits of the City of Martinez (“Premises”), provided that reasonable short term interruptions in the conduct of the operation of the Specified Use in order to relocate the Specified Use to another location within the City limits of the City of Martinez (“Alternate Location”), shall not be considered to discontinue the operation of the Specified Use.  Upon the occurrence of any such relocation, the Alternate Location for operation of the Specified Use shall be deemed to be the Premises referred to in this Agreement.  The provisions of Sections 16, 19 and 20 of this Agreement shall apply to the establishment of the Specified Use at any Alternate Location.


4.

Compliance with Laws and Requirements.  Golden Gate acknowledges and agrees that the execution of this Agreement by the City does not in any way constitute, nor shall the same be inferred to be a waiver by the City of any applicable laws, regulations, requirements, permits, fees or agreements pertaining to or affecting Golden Gate’s ownership or leasehold interest as the case may be, or continued development, improvement, construction, occupancy or use of the Premises all of which shall continue to be and remain fully applicable and effective with the same force and effect as if this Agreement had never been executed by the City and Golden Gate.


5.

Use of the Premises.  As additional consideration to the City to enter into this Agreement and, as a material and substantial inducement to the City in the absence of which the City would not have entered into this Agreement, Golden Gate agrees to use the Premises as provided herein.




5.1

Use of the Premises.  Subject to the provisions of this Section 5, and Sections 3, 21 and Section 22 hereof, Golden Gate covenants and agrees that Golden Gate will continuously use and operate substantially all of the Premises for the Specified Use.  Golden Gate specifically acknowledges and agrees that, as provided in Section 3.1(v) above, the continual use and operation of the Premises for the Specified Use by Golden Gate is a condition precedent to the City’s payment obligations provided for in this Agreement.  Nothing contained in this Agreement shall be deemed or construed to prohibit or limit Golden Gate from relocating the Facilities to an Alternate Location, temporarily closing the Premises in connection with any necessary or desirable repair, maintenance, remodeling and/or refurbishment of the Premises, and no such temporary closure of the Premises shall limit the rights or benefits of Golden Gate (or the obligations of the City) under this Agreement, except to the extent that such relocation or temporary closure results in the non payment of Sales Tax Revenue to the City.




5.2

Permit Processing.  In the event that the uses contemplated by Golden Gate at the Premises requires any permit or entitlements from the City, the City agrees to process said permit or other entitlement in good faith and in accordance with the City’s Municipal Code.


6.

Attorneys’ Fees.  In any litigation brought by either party against the other to enforce its rights or the other party’s obligations under this Agreement, the court may award the prevailing party its reasonable attorney’s fees and reasonable out-of-pocket costs and expenses incurred, provided that no such amounts shall be awarded, owed or payable until (i) the court in question has made a finding that one or the other party is the “prevailing party” in such proceeding and (ii) a final, non-appealable order of judgment is entered by a court of competent jurisdiction or, where applicable, the mandate of an appellate court of competent jurisdiction shall issue.


7.

Default.  Golden Gate agrees to operate its principal place of business within the City limits of Martinez throughout the term of this Agreement and further agrees not to add a competing facility (defined for purposes of this Agreement as a facility for the Specified Use with ten (10) or more employees) within California or move and/or transfer sales operations from the Premises to outside the City of Martinez.


Should Golden Gate take any of the actions delineated in this Section, then and in that event, said action(s) shall be considered a default under this Agreement.  In the event of such a default, this Agreement shall automatically terminate as of the date the Golden Gate informs the City of the default action (the “Default Date”) and the City shall recover all of the Specified Amount payments (“Recovered Payments”) made to Golden Gate for the previous twelve (12) months from said Default Date.  Said Recovered Payments shall be paid to the City in full within one hundred twenty (120) days of said Default Date.



7.1

Default Exceptions.  Notwithstanding the terms and conditions of 

Section 7, Golden Gate shall not be in default if Golden Gate makes a reasonable determination that certain sales activities cannot reasonably be relocated to the Premises and, as a result, such sales activities remain where they existed prior to the Effective Date of this Agreement, or are relocated for a reasonable and bona fide business reason to a location owned or operated by Golden Gate outside the City.  Furthermore, Golden Gate shall not be in default if Golden Gate moves and/or transfers sales operations from the Premises to a location outside the City to the extent that any one or more of the following circumstances apply in whole or in part (collectively, the “Subject Events”):




a.
Golden Gate is merged or consolidated with another business with existing California operations;




b.
The Premises (or the building at which the Premises is located) is damaged, destroyed, condemned or access to the Premises is lost or materially interfered with, or Golden Gate is otherwise prevented from using and occupying the Premises for the Specified Use for reasons beyond the reasonable control of Golden Gate and no reasonable Alternate Location within the City of Martinez can be found;




c.
Golden Gate outgrows its existing space at the Premises, the leasehold interest, if any, terminates or expires by its terms or is terminated for any other reason, and Golden Gate is unable to secure replacement space suitable for Golden Gate’s needs (taking into account the quality and size of any such replacement space, and other commercially reasonable criteria) on commercially reasonable terms within the City limits of the City of Martinez;



d.
California changes its laws as to how the Bradley-Burns sales tax (or successor) is allocated;




e.
City is in default under this Agreement;




f.
Golden Gate does not lease (or own) and occupy real property anywhere within the State of California that is used for the Specified Use for at least nine (9) months after vacating the Premises (for clarity, the parties acknowledge that Golden Gate shall not be deemed to lease, own or occupy real Premises within the State of California for purposes of the foregoing by virtue of the fact that individual employees of Golden Gate may lease, own or occupy real property within the State of California);




g.
 City is no longer authorized or permitted to pay the Specified Amount to Golden Gate;




h.
Golden Gate is acquired or involved in a merger, consolidation or sale of all or substantially all of its assets; or




i.
There is a reasonable bona fide business reason to make certain sales from a different location than the Premises (e.g., as a condition of sale as required by the buyer).

8.

Entire Agreement.  This Agreement shall constitute the entire agreement between the City and Golden Gate with respect to the subject matter hereof, and all prior or contemporaneous negotiations and agreements relating thereto, whether oral or written, are merged herein and shall be of no further force or effect.


9.

Reserved.


10.

Counterparts.  The City and Golden Gate agree that this Agreement may be executed in two (2) counterparts, each of which shall be in an original but all of the same when taken together shall be deemed one and the same instrument.


11.

Modifications.  This Agreement may only be modified in writing pursuant to a written agreement executed by all of the parties hereto.


12.

Notices.  Any notice required or permitted to be given under this Agreement shall be in writing and personally delivered or sent by United States mail, registered or certified mail, or sent by Federal Express or other nationally recognized overnight delivery service, postage prepaid, return receipt requested, and addressed to the addressee at the address set forth below (or such other address as a party may from time to time specify in writing to the others in the manner provided herein), and shall be deemed to have been given upon the date of actual delivery (or refusal to accept delivery) as indicated on the return receipt.  A copy of any such notice so delivered or sent to any party hereto shall concurrently therewith be delivered or sent to all other parties (excluding the party delivering or sending such notice) hereto.


If to the City:

City of Martinez







525 Henrietta Street







Martinez, CA  94553







Attention:  City Manager


With a copy to:
Walter & Pistole







City Attorney







City of Martinez







670 W. Napa Street







Suite F







Sonoma, CA  95476


If to Golden Gate:
Golden Gate Petroleum







Martinez, CA  94553







Attention:  


With a copy to:



13.

Assignment.  Golden Gate acknowledges and agrees that the rights, benefits, duties and obligations of Golden Gate as provided in this Agreement are personal to Golden Gate.  Except as provided herein, neither this Agreement nor any rights, benefits, duties or obligations of Golden Gate may be assigned or delegated to any other person or entity without the City’s written consent. Notwithstanding anything to the contrary contained herein, Golden Gate may undertake any of the following without the consent of the City, and no such action shall limit or otherwise affect any of the rights or benefits of Golden Gate (or the duties and obligations of the City) hereunder:  (i) issue or transfer stock or other voting or ownership interests in Golden Gate (and/or assign this Agreement in connection with any such issuance or transfer), (ii) merge or consolidate with any other entity, and/or sell or transfer all or substantially all of the assets of Golden Gate (and/or assign this Agreement in connection with any such merger, consolidation or sale), or (iii) assign its interest in this agreement to any entity that controls, is controlled by, or is under common control with Golden Gate.  The word “control”, for purposes of the foregoing, means the power, directly or indirectly, by voting rights, contract or otherwise, to direct or cause the direction of the management or policies of a person or entity.

14.

Captions.  The section headings or captions used herein are for convenience only and are not a part of this instrument and do not in any way limit, define or amplify the scope or intent of the terms and provisions hereof.


15.

Invalidity of Provision.  If any provision of this Agreement shall be adjudged by a court of competent jurisdiction to be void or unenforceable for any reason, then the same shall (to the maximum extent permissible by law) in no way affect any other provision of this Agreement or the application of any such provision under circumstances different from those adjudicated by the court, or the validity or enforceability of the instrument as a whole; provided, however, if the condition described in Section 3.1(iv) shall at any time fail to be satisfied, or the obligation of City to pay the Specified Amount be held to be void or unenforceable, Golden Gate will have the right, upon written notice to City, to terminate this Agreement without any liability to City.  

16.

Prevailing Wage.   In the event that the provisions of this Agreement shall trigger the payment of prevailing wages in accordance with California Labor Code Section 1720 et. seq., Golden Gate shall comply with, and shall require all contractors doing work on the Premises to comply with all applicable law relating to same.   In this regard, Golden Gate shall indemnify, hold harmless, release and defend City, its officers, employees and agents from and against any and all actions, claims, demands, damages, disability, losses, failure to comply with any current or prospective laws, expenses including attorney's fees and other defense costs or liabilities of any nature that may be asserted by any person or entity including any contractor, worker or other governmental entity relating to compliance with the California Labor Code for work done at the Premises or work paid for in whole or in part with the Specified Amount funds. 


17.

Governing Law.  This Agreement and the terms hereof shall be governed by and construed in accordance with the laws of the State of California.  Venue shall be in Contra Costa County, California.


18.

Nondiscrimination.  




18.1
Obligation to Refrain from Discrimination.  There shall be no discrimination against or, segregation of, any persons or group of persons, on account of race, color, creed, religion, sex, marital status, ancestry, or national origin in the enjoyment of Golden Gate’s interest in the Premises, nor shall Golden Gate, or any person claiming under or through Golden Gate, establish or permit any such practice or practices or discrimination or segregation with reference to the selection, location, number, use, or occupancy of tenants, lessees, subtenants, sublessees, or vendees of the Premises or any portion thereof.




18.2
Form of Nondiscrimination and Nonsegregation Clauses.  Golden Gate shall refrain from restricting the rental, sale, or lease of any portion of the Premises, or contracts relating to the Premises, on the basis of race, color, creed, religion, sex, marital status, ancestry, or national origin of any person.  All such deeds, leases or contracts shall contain or be subject to substantially the following nondiscrimination or nonsegregation clauses:

(a)      In deeds/leases:  “The grantee/lessee herein covenants by and for himself or herself, his or her heirs, executors, administrators, and assigns, and all persons claiming under or through them, that there shall be no discrimination against or segregation of any person or group of persons on account of race, color, creed, religion, sex, marital status, national origin, or ancestry in the sale, lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the land/premises herein conveyed/leased, nor shall the grantee/lessee or any person claiming under or through him or her, establish or permit any such practice or practices of discrimination or segregation with reference to the selection, location, number, use or occupancy of tenants, lessees, sublessees, or vendees in the land/premises herein conveyed/leased.  The foregoing covenants shall run with the land.”




(b)

In contracts for the sale, lease, sublease or other transfer of the Premises or




any portion thereof: “That there shall be no discrimination against or segregation 




of any person or group of persons on account of race, color, creed, religion, sex,




marital status, national origin, or ancestry in the leasing, subleasing, transferring,




use, occupancy, tenure, or enjoyment of the land herein transferred, nor shall the 




transferee himself, or any person claiming under or though him or her establish or




permit any such practice or practice of discrimination or segregation with 




reference to the selection, location, number, use, or occupancy of tenants, lessees,




sublessees, subtenants, or vendees of land.”




18.3
Effect of Covenants.  The City is deemed a beneficiary of the terms and provisions of this Section 18 for and in its own right and for the purposes of protecting the interests of the community and other parties, public or private, in whose favor and for whose benefit the covenants in this Section 18 have been provided.  The City shall have the right, if Golden Gate defaults under this Section 18 and fails to cure such default within thirty (30) days after notice from City, to exercise all rights and remedies and to maintain any actions or suits at law or in equity or other proper proceedings to enforce the curing of such breaches to which it or any other beneficiaries of such covenants may be entitled.


19.

Enforced Delay; Extension of Time for Performance.  If City and/or Golden Gate are prevented from proceeding with any of their obligations, or satisfying any of the conditions, under this Agreement by reason of events that are beyond that party’s reasonable control, such as  strikes, lockouts, other labor difficulty, earthquake, war, terrorism, material shortages, insurrection, riots, floods, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight embargoes, delays or inaction of independent contractors, acts or omissions of the lessor or licensor under any Lease to which Golden Gate is a party, interruption in services or utilities to the Premises, lack of access to or from the Premises, acts or omissions of any other tenant of the building in which the Premises is located, fire or other casualty, condemnation, litigation brought against the Premises or a party without that party’s consent, remediation of hazardous materials located upon the Premises or any other events which are beyond that party’s reasonable control, then that party shall be entitled to an additional grace period or extension of time in which to perform the obligations or satisfy the conditions whose performance or satisfaction is precluded by such event, equal to the period of delay caused by such event beyond that party’s control.

20.       Reserved

21.

Successors in Interest.  Subject to any restrictions against assignment contained herein, and to any legal limitations on the power of the signatories to bind non-signatories to this Agreement, this Agreement shall inure to the benefit of, and shall be binding upon, the assigns, successors in interest, personal representatives, executors, estates, heirs, legatees, agents and related entities of each of the parties.


22.

Further Acts.  Each of the parties shall execute such other and further documents and do such further acts as may be reasonably required to effectuate the intent of the parties and carry out the terms of this Agreement.


23.

Advice of Counsel.  The parties, and each of them, acknowledge that in connection with the negotiation and execution of this Agreement, they have each been, or had n opportunity to be represented by independent counsel of their own choosing, and the parties executed this Agreement after review, or an opportunity for review by such independent counsel or, if they were not so represented, then said non-representation is and was the voluntary, intelligent and informed decision and election of the party not so represented and, prior to executing this Agreement, each party has had an adequate opportunity to conduct an independent investigation of all of the facts and circumstances with respect to the matters which are the subject of this Agreement.


24.

Authority to Execute This Agreement.  Each person executing this Agreement on behalf of an entity represents that he or she is authorized to execute this Agreement on behalf of that entity and to bind that entity to the terms of this Agreement.


25.

Voluntary Agreement.  The parties, and each of them, further represent and declare that they have carefully read this Agreement and know the contents thereof and that they sign the same freely and voluntarily.


26.

Obligation to Third Parties.  This Agreement shall not be deemed to confer any rights upon, nor obligate any of the parties to, this Agreement to any Person not a party to this Agreement (and their respective successors and permitted assigns).


27.

Context and Construction.  When the context and construction so require, all words used in the singular herein shall be deemed to have been used in the plural, and the masculine shall include the feminine and neuter and vice versa.  Whenever the word “day” or “days” issued herein, such shall refer to calendar day or days, unless otherwise specifically provided herein.  Whenever a reference is made herein to a particular section of this Agreement, it shall mean and include all subsections and subparts thereof unless otherwise specified.


28.

Limitation on Liability; Limitation on Remedies.  Except as expressly provided in Section 18 above, the liability of the Golden Gate under this Agreement shall be limited solely to the amount of the Specified Amounts actually received by Golden Gate under this Agreement and in no event shall any recourse against any of the other assets of Golden Gate be available to the City or any other person or entity hereunder.  Except for the rights and remedies of the City provided for in Sections 3.4, 5.2 and 17 above, the sole right and remedy of the City under this Agreement in the event of a breach of default hereunder by Golden Gate shall be to terminate this Agreement and cease the payment of the Specified Sums to Golden Gate which would have accrued from and after 

the effective date of any such termination, if such breach or default by Golden Gate is not cured within thirty (30) days after written notice thereof by City to Golden Gate (which thirty-day period shall be subject to extension as provide in Sections 5.2, 19 and 20 above).


IN WITNESS WHEREOF, the City of Martinez, a municipal corporation, ha authorized the execution of this Agreement in duplicate by its City Manager and attestation by its City Clerk under authority of Resolution No. 


, adopted by the Council of the City of Martinez on the 

 day of  

, and has caused this Agreement to be duly executed as of the date first above written.


THE “CITY”


City of Martinez, a municipal corporation

By:











Rob Schroder, Mayor










ATTEST:










_____



_____  
  








  

Mercy Cabral, Deputy City Clerk










APPROVED AS TO FORM:











_____



______









Veronica A. F. Nebb, Sr. Asst. City Attorney


BAY AREA/DIABLO PETROLEUM, CO.


DBA GOLDEN GATE PETROLEUM, 


a California corporation

By:


















ATTEST:













_____  
  









                                      , Secretary









APPROVED AS TO FORM:














_______








                                           , Attorney at Law
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