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CITY OF MARTINEZ
CITY COUNCIL AGENDA


January 20, 2010
TO:


Mayor and City Council

FROM:
Michael Chandler, Senior Management Analyst
SUBJECT:
Willows Theatre Sublease Amendment/

Bisio Lease Extension/

Termination of Construction Loan, dated December 1, 2006

DATE:

January 13, 2010
RECOMMENDATION:
Adopt a resolution confirming specific terms and conditions of the Fourth Amendment to the Sublease Agreement (Bisio Building) between the City and the Willows Theatre Company, dated December 16, 2009; confirming extension of the Bisio Lease for an additional five-year period; and terminating a Construction Loan Agreement dated December 1, 2006 between the City the Willows Theatre Company, which was never implemented.
BACKGROUND

The City entered into a Sublease Agreement with The Benefactors Incorporated, doing business as The Willows Theatre Company, on December 22, 2004, which established basic concepts and provisions for the Willows to sublease from the City a building to serve as a performing arts theater until December 31, 2009. 
The City also entered into a lease with the Bart and Jane Bisio Revocable Trust for the occupancy of 636 Ward Street in Martinez, with an effective date of January 1, 2005 and an initial term through December 31, 2009 and an option to extend for an additional five-year term thereafter.  The City and the Willows have executed three amendments to the initial December 2004 sublease between the parties to amend various terms and conditions; however, none amended the duration of the initial lease term.  Each prior amendment to the sublease included a loan or construction loan agreement, as follows:
1. First Amendment to the Sublease, dated December 1, 2006.  The First Amendment was tied to a “Construction Loan Agreement” under which the City would loan the Willows up to $100,000 to construct improvements necessary to convert the 636 Ward Street building (now known as the “Campbell Theater”) into a performing arts center.  Although both the first contract amendment and Construction Loan agreements were approved by the City Council on November 27, 2006, the Willows did not request (and the City did not pay) the $100,000 loan.  As a result, to clarify the record, this loan is proposed to be terminated as a part of this Council action.
 2.
Second Amendment to the Sublease, dated March 3, 2008.  The Second Amendment essentially superseded the First Amendment, and was tied to another “Construction Loan Agreement” under which the City would loan the Willows up to $75,000 to construct improvements at the Kenney Building.  The Willows requested and received $62,500 from the City under this agreement.  The terms and conditions provided that the City would be repaid in full by December 1, 2010, either with cash or through completion of various “in-kind” projects to be approved by the City Council.  With a Third Amendment to the Sublease, which included another loan to the Willows, was subsequently executed, the remainder of $12,500 under this $75,000 Construction Loan Agreement is no longer available.
3. 
Third Amendment to the Sublease, dated December 17, 2008.  The Third Amendment was tied to a “Loan Agreement” under which the City would provide $100,000 to the Willows to pay certain Willows’ operating expenses.  Of the $100,000, $60,000 is a grant without any required repayment, and $40,000 is a loan due to be repaid in full by December 1, 2010.  The Willows received the full $100,000 grant/loan from the City on December 18, 2008.
A “Fourth Amendment to the Sublease,” was authorized by the City Council on December 16, 2009, to extend the Willows’ Sublease Agreement for occupancy of the Campbell Theater, which expired on December 31, 2009, for an additional five years. 
At the December City Council meeting, direction was provided to staff regarding specific terms and conditions of the lease to ensure fiscal accountability and ongoing monitoring of the performing arts company.  Staff has proposed and reviewed the following specific conditions with the Willows management that will be incorporated into the new sublease agreement.  According to the terms and conditions of the proposed sublease, the Willows will be required to:

1. Provide a copy of its annual budget within 15 days of execution of the lease and annually thereafter;

2. Provide the most current profit and loss statement on a form approved by the City, within 15 days following execution of the lease and quarterly thereafter;

3. Provide the most current balance sheet on a form approved by the City, within 15 days following execution of the lease and quarterly thereafter;

4. Provide a detailed business plan within three months of the execution of the lease;
5. Pay all annual CPI adjustments (compounded) prospectively on the building rent, in 6 month increments due annually in January for the January – June rent period, and in July for the July – December rent period of each year over the term of the five year extension; and
6. Renegotiate its contribution to the rent of the Campbell Theater with the City following two consecutive profitable quarters.
The City’s 2005 lease with the Bisio Trust for 636 Ward Street provided the City an option to extend the initial term of the lease for 5 years, with the condition that on or before July 1, 2009, the City was required to provide the Bisio Trust written notice of its intent to exercise this option.  The City provided this written notice on June 17, 2009, and the City Council authorized the appropriation necessary to support this lease extension on December 16, 2009.  
Other related leases:  In addition to the aforementioned lease, sublease, and loan agreements, the City executed a Lease Agreement with the Willows on May 4, 2005 for the Willows’ use of the Kenney Building on the grounds of the John Muir Amphitheater site, with an initial term until December 31, 2013.  This agreement was subsequently amended 3 times, but these amendments did not affect the initial term of the agreement.  The First Amendment to the Lease was executed on December 1, 2006; the Second Amendment was done on March 13, 2008; and the Third Amendment was done on December 17, 2008.  The Third Amendment to the Lease provides that if in the future there is any default by the Willows pursuant to the December 2008 Loan Agreement, such default shall also be grounds for default and/or termination of the Willows’ lease of the Kenney Building.
FISCAL IMPACT:
Under the terms of the Bisio lease option to extend, the current rent for 636 Ward Street is $4,000 base rent per month, plus $120 per month as the minimum 3% CPI adjustment commencing January 1, 2010.  The City has appropriated $250,000 for the rent payments; however, the proposed Willows’ sublease requires the Willows to pay the CPI adjustments, specified in the City’s lease with the Bisio Trust to range between 3% and 6% each year.  Assuming a 3% CPI adjustment each year, the proposed sublease will require the Willows to pay the following minimum annual amounts towards the rent adjustments over the five-year period:
· Year 1:  $1,440
· Year 2:  $2,928
· Year 3:  $4,452 
· Year 4:  $6,024 
· Year 5:  $7,644 
ACTION:

Motion to adopt a resolution confirming specific terms and conditions of the Fourth Amendment to the Sublease Agreement (Bisio Building) between the City and the Willows Theatre Company for an additional five-year period, and authorizing City Manager to sign same; confirming extension of the Bisio Lease for an additional five-year period; and terminating the Construction Loan Agreement between the City and the Willows dated December 1, 2006.

Attachments: Resolution, Fourth Amendment to Sublease (Exhibit A)

APPROVED BY:
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City Manager

RESOLUTION NO. -10

Confirming specific terms and conditions of the Fourth Amendment to the Sublease Agreement (Bisio Building) between the City and the Willows Theatre Company for an additional five-year period, and authorizing City Manager to execute same; confirming extension of the Bisio Lease for an additional five-year period; and terminating the Construction Loan Agreement between the City and the Willows dated December 1, 2006

WHEREAS, the City entered into that certain Commercial Lease, by and between the City as Lessee and Bart A. Bisio and Jane L. Bisio, Trustees of the Bart and Jane Bisio Revocable Trust, Lessor, on January 1, 2005 (“City Lease”), whereby City leased the real property located at 636 Ward Street, Martinez, CA, consisting of approximately 5,700 square feet of warehouse space on an approximately 10,000 square foot lot (“Premises”); and

WHEREAS, by Sublease Agreement dated December 22, 2004, the City agreed to sublease said Premises to the Willows Theatre Company (“Willows”) for the purpose of renovating said Premises into a theater and conducting therein at least 100 live performances per calendar year (“Sublease”); and 

WHEREAS, by a First Amendment to the Sublease Agreement, the Sublease was amended on December 1, 2006, to incorporate the terms of a construction loan agreement of even date (“First Amendment”); and 

WHEREAS, by a Second Amendment to Lease Agreement the Sublease was amended on March 13, 2008, to incorporate the terms of another construction loan agreement of even date (“Second Amendment”); and 

WHEREAS, by a Third Amendment to the Sublease, the Sublease was again amended on December 17, 2008 to incorporate the terms of a grant/loan from the City in the amount of $100,000 to pay certain operating expenses and pay for certain existing improvements in order to continue to provide performances at the Premises in accordance with the terms of the Sublease Agreement, First Amendment, and Second Amendment (“Third Amendment”); and
WHEREAS, the City has agreed to extend the term of the City Lease for an additional five (5) years until December 31, 2014, on the condition that Willows agree to an extension and modification of the terms of the Sublease to provide for additional financial reporting and financial contributions to Rent required to be paid under the City Lease; and

WHEREAS, the City and Willows have agreed to said extension and terms of the sublease as the Fourth Amendment to the Sublease, attached hereto and incorporated herein for reference; and 

WHEREAS, the City needs to terminate the construction loan agreement dated December 1, 2006, because the approved loan of $100,000 was never requested by the Willows nor paid by the City, and was later superseded by a second construction loan agreement dated March 13, 2008. 

NOW, THEREFORE, BE IT RESOLVED that the City Council hereby confirms the specific terms and conditions of, and approves the Fourth Amendment to the Sublease Agreement (Bisio Building) between the City and the Willows attached hereto as Exhibit A, and incorporated herein by reference, and authorizes City Manager to execute same; confirms extension of the City Lease for an additional five-year period; and terminates the construction loan agreement between the City and Willows dated December 1, 2006.

* * * * * * 

I HEREBY CERTIFY that the foregoing is a true and correct copy of a resolution duly adopted by the City Council of the City of Martinez at a Regular Meeting of said Council held on the      20th day of January, 2010, by the following vote:

AYES:


NOES:


ABSENT:








RICHARD G. HERNANDEZ, CITY CLERK







CITY OF MARTINEZ

EXHIBIT A

 SEQ CHAPTER \h \r 1
FOURTH AMENDMENT TO SUBLEASE AGREEMENT

[BISIO BUILDING]

THIS FOURTH AMENDMENT TO THE SUBLEASE AGREEMENT (“4th  Amendment”) is entered into as of January 1, 2010 (“Effective Date”), by and between the City of Martinez, a municipal corporation (“City”), and The Benefactors Incorporated, a non-profit corporation, doing business as The Willows Theatre Company (“Willows”).


RECITALS


WHEREAS, the City entered into that certain Commercial Lease, by and between the City as Lessee and Bart A. Bisio and Jane L. Bisio, Trustees of the Bart and Jane Bisio Revocable Trust, Lessor, on January 1, 2005 (“City Lease”), whereby City leased the real property located at 636 Ward Street, Martinez, CA, consisting of approximately 5,700 square feet of warehouse space on an approximately 10,000 square foot lot (“Premises”); and

WHEREAS, by Sublease Agreement dated December 22, 2004, the City agreed to sublease said Premises to the Willows for the purpose of renovating said Premises into a theater and conducting therein at least 100 live performances per calendar year (“Sublease”); and 


WHEREAS, by a First Amendment to the Sublease Agreement, the Sublease was amended on December 1, 2006, to incorporate the terms of a construction loan agreement of even date (“First Amendment”); and 


WHEREAS, by a Second Amendment to Lease Agreement the Sublease was amended on March 13, 2008, to incorporate the terms of another construction loan agreement of even date (“Second Amendment”); and 


WHEREAS, by a Third Amendment to the Sublease, the Sublease was again amended on December 17, 2008 to incorporate the terms of a grant/loan from the City in the amount of $100,000 to pay certain operating expenses and pay for certain existing improvements in order to continue to provide performances at the Premises in accordance with the terms of the Sublease Agreement, First Amendment, and Second Amendment (“Third Amendment”); and

WHEREAS, the City has agreed to extend the term of the City Lease for an additional five (5) years until December 31, 2014, on the condition that Willows agree to an extension and modification of the terms of the Sublease to provide for additional financial reporting and financial contributions to Rent required to be paid under the City Lease.


NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:

AGREEMENT

I.
The Sublease is amended as follows:

A.
Paragraph 1. (a) of the Sublease is amended to extend the Term of the Sublease as  follows:

(a) The term of the Sublease shall be for the period commencing on January 1, 2005, and ending on December 31, 2014, unless sooner terminated in accordance with this Sublease.

B.
Paragraph 2. of the Sublease regarding Rent is amended to read as follows:

2. Rent.

(a) The Willows shall pay to the City Rent in the amount of one dollar ($1) for each year, or any portion thereof, during the term of the Sublease.  The Willows shall also acknowledge the City as a special contributor in appropriate programs, mailers and promotional opportunities in the Willow’s literature.

(b) Beginning on January 1, 2010, the Willows shall pay to the City Rent in an amount equal to the adjusted increase in Rent in excess of $4,000.00 per month as calculated pursuant to paragraph 6 of the City Lease, payable in advance, bi-annually beginning on January 1, 2010. 

(c) Notwithstanding the above, in the event that the Financial Reports as set forth in paragraph 4 hereof, indicate that the Willows has shown a net profit for two consecutive quarters, Willows and City shall meet and confer to establish a reasonable rent to be paid by Willows pursuant to the Sublease, which Rent amount shall be no less than that set forth in (b) above and no more than the Rent required to be paid to by City pursuant to the City Lease. In the event that the parties can not agree on the amount of Rent to be paid pursuant to this paragraph, the City shall have the right to terminate this Sublease upon thirty (30) days written notice to Willows.  

C.

Paragraph 3 of the Sublease regarding Date of Payment of Rent is amended to read as follows:

3. Date of Payment of Rent.

(a) Payments of Rent due from the Willows to the City shall be paid within twenty (20) days after the end of the first calendar month of this Sublease and on the anniversary date of said payment each year thereafter.

(b) Commencing on January 1, 2010, payment of Rent Due from the Willows to the City shall be paid in six (6) month increments payable in advance on January 1 and July 1 of each calendar year, without deduction or offset, in lawful money of the United States of America at City’s address.  All Rent payable by Willows to City hereunder, if not received by City when due, shall bear interest from the due date until paid at the rate of five percent (5%) per annum.

(c) Commencing on the date that City and Willows agree to a revised Rent pursuant to Paragraph 2 (c) above, payment of Rent Due from the Willows to the City shall be paid monthly, in advance on or before the first day of each and every successive calendar moth during the Term hereof, without deduction or offset, in lawful money of the United States of America at City’s address.  All Rent payable by Willows to City hereunder, if not received by City when due, shall bear interest from the due date until paid at the rate of five percent (5%) per annum.    

D.
Paragraph 4 of the Sublease regarding Records and Audit is amended to read as follows:

4. Records and Audit.  The Willows shall maintain and keep adequate and complete financial records, including records showing total gross receipts from all sales and sales tax return records.  The City shall have the right to inspect all such books and financial records at all reasonable times and upon reasonable notice to Willows. The Willows agrees that all such books and financial records and instruments, identified above, will be made available to the City at a location determined by the City during normal business hours of the City.  In addition, the Willows shall provide the following specific financial records in accordance with the timeline identified herein (collectively, the “Financial Reports”):

1. a copy of the Willows annual budget within fifteen 15 days following execution of this Fourth Amendment to the Sublease and annually thereafter.  

2. the most current profit and loss statement of the Willows on a form approved by the City, within fifteen (15) days following execution of this Fourth Amendment to the Sublease and quarterly thereafter. 

3. the most current balance sheet for the Willows on a form approved by the City, within 15 days following execution of the lease and quarterly thereafter.

4. a detailed business plan within ninety (90) days following execution of this Fourth Amendment to the Sublease.  

II.
The Sublease shall remain in full force and effect, amended as set forth above.

IN WITNESS WHEREOF the parties hereto affix their signatures hereto on the date first mentioned above.

CITY OF MARTINEZ

BY:_________________________________

TITLE:______________________________

THE BENEFACTORS INCORPORATED, A NON-PROFIT CORPORATION,

DOING BUSINESS AS THE WILLOWS THEATRE COMPANY

BY:_________________________________

TITLE:______________________________

BY:_________________________________

TITLE:______________________________
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