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RECOMMENDATION:

Hold a public hearing to consider a negative declaration and possible introduction of an ordinance amending the City of Martinez Zoning Ordinance to include an inclusionary housing requirement for residential projects within the City of Martinez.  Said ordinance would require the inclusion of affordable housing in certain residential projects or in certain cases, pay a calculated in-lieu fee amount. The proposed ordinance also allows for some alternatives to production of housing on site.

BACKGROUND:

On June 21st  the City Council directed Planning staff to draft an affordable housing ordinance to implement the programs and goals of the adopted Housing Element. Affordable housing has been discussed at the City Council in light of recent development projects and presentations made by staff, and furthermore the implementation schedule of the Housing Element required the City to complete an affordable housing ordinance by July of 2006.  

As part of the Housing Element implementation, program #9 states:

The City will adopt an affordable housing requirement as part of the Zoning Ordinance. The requirement will apply to new residential and mixed-use developments with a residential component and will specify the percentage of dwelling units that must be affordable to very low- and/or low-income households. The specific requirements for the program, and incentives to be offered by the City, will be determined as part of an ordinance adopting the program.

The ordinance language can vary significantly from city to city, and all cities implement their ordinances a little different, but many of them have the following common elements:

· The percentage of units that must be set aside as “below market rate” units (BMR’s)

· Minimum project size subject to the requirement

· Alternatives to building actual units such as paying in-lieu fees, off-site construction, and land donation.

· Length of affordability

· Resale Agreements and Affordable Housing Agreements to monitor and assure the units will be kept affordable for the prescribed time period.

ELEMENTS OF MARTINEZ DRAFT CODE:
Staff has prepared a draft ordinance (attached) that is summarized here in relation to the common elements discussed above.

1.  Percentage of affordable units required per project:


15% of total number of units

This number is within the average range seen throughout the state and locally in other inclusionary ordinances.  Also, it parallels the redevelopment laws of California in that a redevelopment agency must assure that at least 15% of all new and substantially rehabilitated housing units in the project area be available for occupancy at affordable housing costs to low - moderate income families.

Of these, 30% shall be targeted to low income households, and 30% shall be targeted to very low income households. 

Example:  A 20 unit subdivision would have to provide three affordable units, with at least one each reserved for a low and a very low income household. 

Our draft code also includes a section requiring projects greater than 20 units must build the units, and not be eligible for the in-lieu fee alternative. 



2.  Minimum project size subject to ordinance:


Five units and greater

3.  Length of Affordability:


30 years for rental housing

30 years for ownership housing (see alternative discussion on recapture provisions below)

4.  Alternatives Available:


In-lieu fees


Land dedication


Off-site construction


Combination of above


Alternatives approved by City Council on a case by case basis

5.  Monitoring 


To be completed by Community Development staff or their designee

COMPARISON OF NEARBY CITIES:
Staff has prepared a comparison of what other nearby cities have adopted, including Contra Costa County who is in the process of adopting an inclusionary ordinance. 

	
	
	
	 
	 
	
	 
	 

	
	
	
	Contra Costa County
	Pleasant Hill
	Walnut Creek
	Concord
	Danville

	
	
	
	 (proposed)
	 
	
	 
	 

	Percentage of affordable units required
	20% low  
	10% low  
	10% moderate  
	10% moderate
	10-15% moderate

	
	
	
	 
	5% very low  
	6% low
	6% low  
	

	 
	 
	 
	 
	 
	4.5% very low
	 
	

	Size of development applicable
	five units or more
	five units or more
	five units or more
	two units or more
	Eight units or more

	Are in-lieu fees allowed
	Yes
	Yes
	Yes
	Yes
	Yes

	
	
	
	 
	 
	
	 
	 

	Length of affordability
	Re-sale
	20+ years
	45 years
	45 years
	10 years

	How is affordability maintained?
	Recapture
	Resale/Rental Agreement as Deed Restriction
	Resale/Rental Agreement as Deed Restriction
	Resale/Rental Agreement as Deed Restriction
	Resale/Rental Agreement as Deed Restriction


AFFORDABLE HOUSING COSTS:
An inclusionary ordinance works simply by requiring the developer of the property to offer their homes for sale to households making no more than the income specified by their income category and family size.  The income limits associated with very low, low and moderate income families are below.  As an example, the income for a four person low-income household is 66,250.   

Household size
1
2
3
4
5
6
7

8

[image: image1.png]Contra Costa County
Area Median Income:
83,800

Extremely Low
Very Low Income
Lower Income
Median Income
Moderate Income

17,600
29,350
46,350
58,700
70,400

20,100
33,500
53,000
67,000
80,500

22,650
37,700
59,600
75,400
90,500

25,150
41,900
66,250
83,800

100,600

27,150 29,150
45250 48,600
71,550 76,850
90,500  97.200

108,600 116,700

31,200
51,950
82,150

103,900

124,700

33,200
55,300
87,450
110,600
132,800




A family would have to income qualify before being eligible to purchase a home that was set-aside as part of an inclusionary program.  Furthermore, to promote a deeper affordability, most inclusionary ordinances have a provision to follow the California Health and Safety code that defines “affordable” with more specificity to reduce the burden of housing costs on low income households. 

Most inclusionary ordinances specify that each year the City will set the affordable housing costs for both rental and for sale housing.   This number can vary greatly based on assumptions made such as the amount of down payment, interest rates, and the percentage of income that can be devoted to housing costs.   The research that staff has done shows the numbers vary widely, with affordable purchase price calculations for a low income household of four persons ranging from $180,000 to $225,000.  If the city were to set the rates each year, staff would have to come back with an analysis of the current market conditions and make some assumptions on housing costs.  The City Council would have to adopt a set of figures used to set home sales prices, and to give the development community a figure to use in their analysis.  

Affordable Purchase Price*

(Median Purchase Price = $546,000)

	Household Size
	Lower Income
	Moderate Income

	2
	$193,717
	$297,001

	3
	$218,748
	$338,547

	4
	$238,535
	$383,133


* Source: Contra Costa County Community Development Department

IN-LIEU FEES:
One of the alternatives outlined in the draft code is the payment of in-lieu fees.  In-lieu fees allow a developer to pay a fee set by the City Council instead of building the actual number of units set by the ordinance.  Having the option to pay in-lieu fees is accepted as good practice, but the amount of the fee can vary widely.  Most fees are set each year by the City Council and generally a formula is used.  The formula proposed in the City of Martinez is to use the market rate minus the affordable rate, divided by two.  As an example:

Market Rate     -
Affordable Rate        ÷          2                      =

500,000

240,000

    260,000
      130,000

In this case a subdivision required to set aside three units could instead opt to pay 3 x $130,000 or $390,000 to buy out of the affordable housing requirement.

The affordable housing policy reviewed by staff shows that good practice is to set the fee high enough to result in the creation of an affordable unit (as a loan, subsidy, downpayment assistance etc.) but not too low where developers always choose to pay it rather than build actual units.  The in-lieu fees should be deposited in an affordable housing fund, earmarked for future affordable projects and programs. In a city without a Redevelopment Agency, an in-lieu fund could be used to function much like the 20% set-aside required of an Agency for affordable housing.  

The draft code also includes a section requiring projects with 20 units or more to actually build the units, and not be eligible for the in-lieu fee alternative.   
MONITORING:
Crucial to the success of any housing program such as an inclusionary ordinance, the City would need to ensure adequate staffing resources are available to implement and monitor the program.  In the present case, the ordinance requires resale agreement recorded as a deed restriction and an affordable housing agreement between the City and the developer.  The resale restriction requires a significant amount of staff time to administer when a home resells, requiring a new maximum sales price to be set, screening of eligible buyers, and dealing with the real estate agent, loan officers, and escrow agents.  Large time lapses between project approvals, construction and initial home sales requires diligent staff to review affordable housing plans, draft housing agreements, set sales and rental rates, and monitor projects for conformance for the duration of the project agreement. 

Since Martinez does not have a housing department or division, staff would seek outside assistance from non-profit housing agencies that can contract with cities or developers to ensure project implementation.  An additional fee may be added for compliance with this ordinance. 

ALTERNATIVE TO RESALE AGREEMENT:
In researching this ordinance staff learned of an interesting variation on the resale agreement discussed above.  This variation is currently proposed by Contra Costa County in their draft ordinance.  To increase staff efficiencies and grow the County administered affordable housing fund, the County is proposing a “recapture” provision that would create the same initial affordability, but the affordability of a unit would end once the home resold in the open market.  Instead of a resale restriction which essentially limits how much you can resell the home for, a recapture provision treats the difference between the market price and the affordable price as a “silent second”, due and payable to the County when the home re-sells.  This serves to create an affordable housing economic engine to create a significant pool of funds that can be further utilized similar to the in-lieu fees.  A fund could grow quite large in several years and be loaned out to a non-profit builder, or otherwise be used to subsidize a project serving the most needy very low and low income. In a city without a Redevelopment Agency, a recapture provision could be used to function much like the 20% set-aside required of an Agency for affordable housing, resulting in “sticks and bricks” affordable housing development. 

The counter side to using the recapture provision is that the units are not guaranteed for many years, and could reenter the open market within a few years of being sold to an affordable household.  While true, staff believes this would not necessarily undermine the goal of providing affordable housing, as a household will still benefit immediately, with the longer term goal of creating long term affordable housing at a larger scale, serving more needy families.  

Staff has included recapture language in the draft ordinance (see section 22.57.090(E)), and could be used where appropriate.  In addition are attached excerpts from the County staff report providing a clear argument on the pros and cons of resale restrictions vs. recapture provisions. 

PLANNING COMMISSION ACTION:
Planning staff presented a draft ordinance to the Planning Commission at their July 11th meeting in a public hearing, and the Commission received public comment on the draft ordinance and forwarded a recommendation to the City Council.

After closing the public hearing, the Planning Commission recommended against adoption of the ordinance, asking that staff come back in September to start the process with study sessions and opportunity for public input. They also added that projects with submitted applications (specifically Trumark Company) should be exempt from any new ordinance.  

Most of the public comments received were critical of the ordinance due to its applicability on small projects of 5 units and larger, and its high percentage of units required to be affordable (15%).  Most comments were in line with the Planning Commission desire to have a longer, more thorough process including the various stakeholders of both the development community and the affordable housing advocates. 
STAFF ANALYSIS:

Attached herein is the draft ordinance presented to the Planning Commission for the Council’s review.  Also attached is the Planning Commission staff report that goes into detail regarding affordable housing costs, the calculation of in-lieu fees, and the monitoring process.  If the Council requests staff to prepare the attached draft ordinance for adoption, or some version of the ordinance, staff would need to return with resolutions and ordinances for the Council consideration.  Conversely, if the Council directs staff to follow the Planning Commission recommendation, staff would initiate a process and move forward to reconvene the Housing Task Force and other stakeholders to draft an ordinance.  In that case it would be some time before staff returns to the City Council for adoption of an ordinance. 
One potential issue could be the Housing Element implementation schedule, as the Housing Element requires the City to adopt an ordinance by July of 2006.  Staff believes the City could demonstrate, if required to do so, to the Department of Housing and Community Development (HCD) that the City has made considerable progress towards adopting the inclusionary ordinance, and will move through the process as quickly as possible.  The compliance of the City’s Housing Element with HCD was not conditioned upon the adoption of the inclusionary ordinance, suggesting that implementation of this program goal was not a priority of HCD. 
Environmental Review:
For this project, staff prepared a Negative Declaration pursuant to CEQA guidelines, finding that no significant impacts will be created as a result of this project.  A Notice of Intent to adopt a Negative Declaration was circulated as required, and a 20-day public comment period on the Initial Study/Negative Declaration began on Thursday, June 22nd 2006 and ended on Tuesday July 11th, 2006.  Attached are the draft Negative Declaration and Initial Study.  

FISCAL IMPACT:
Adoption of an inclusionary ordinance will have fiscal impacts in that it may require additional staff or other City designee/consultant to monitor affordable units for the duration of the affordable housing agreement (30 years).  The creation of a compliance fee or other fee would have to be approved by the City Council to implement this program.  
Attachments:

Draft Planning Commission Minutes

Draft Ordinance

Planning Commission Staff Report

Negative Declaration and Initial Study

City of Martinez Municipal Code 

CHAPTER 22.57 - AFFORDABLE HOUSING REQUIREMENTS

Sections:

22.57.010 - Purpose

22.57.020 - Applicability

22.57.030 - Exemptions

22.57.040 - Standards for Inclusionary Units

22.57.050 - In-Lieu Fees

22.57.060 - Alternatives

22.57.070 - Compliance Procedures

22.57.080 - Eligibility for Occupying Inclusionary Units

22.57.090 - Owner-Occupied Units

22.57.100 - Rental Units

22.57.110 - Adjustments, Waivers

22.57.120 - Affordable Housing Trust Fund

22.57.130 - Enforcement

22.57.010 - Purpose

The purpose of this Chapter is to:
A. Encourage the development and availability of housing affordable to a broad range of households with varying income levels within City as mandated by Government Code Sections 65580 et seq.;
B. Implement the policies of the Housing Element of the General Plan which calls for the adoption of an inclusionary housing program to require either production of affordable housing at moderate, low, and very low-income levels or payment of in-lieu fees, where applicable, toward affordable housing development. 
22.57.020 – Applicability
A. Inclusionary requirement. Each residential development shall be designed and constructed to provide at least 15 percent (15%) of the total units as inclusionary units restricted for occupancy by very low, low or moderate-income households. The number of inclusionary units required for a particular project will be determined only once, at the

time of Tentative Map approval, or, for developments not processing a map, prior to application for a building permit or Design Review. If a change in the subdivision design changes the total number of units, the number of inclusionary units required will be recalculated to coincide with the final approved project.
1. Calculation. For purposes of calculating the number of affordable units required by this Section, any additional units authorized as a density bonus in compliance with State of California Density Bonus law will not be counted in determining the required number of inclusionary units. In determining the number of whole inclusionary units required, any decimal fraction less than 0.5 shall be rounded down to the nearest whole number, and any decimal fraction of 0.5 or more shall be rounded up to the nearest whole number.
2. Limitations on occupancy. At least one-third of the required inclusionary units shall be restricted to occupancy by low-income households. An additional one- third of the inclusionary units shall be restricted to occupancy by very low-income households. To encourage additional development of low- and very low income housing, the Planning Commission may authorize the use of the following equivalents:
a. Each very low-income unit is equivalent to two units affordable to moderate-income households; and
b. Each low-income unit is equivalent to 1.5 units affordable to moderate-income households.

3. Priority units for smaller projects.  If the required number of units results in two or less, the order of priority for creating affordable units shall be (1) very low income; (2) low income; (3) moderate income.

B. Minimum requirements. The requirements of this Chapter are minimum and maximum requirements, although nothing in this Chapter limits the ability of a person to waive their rights or voluntarily undertake greater obligations than those imposed by this Chapter.

C. Must-build requirement.  For those projects with 20 units or greater, the units must be constructed as per the requirements of section 22.57.040 and any other applicable section.  The in-lieu fee option of section 22.57.050 shall not be available to projects of 20 units or greater. 

22.57.030 – Exemptions
The requirements of this Chapter do not apply to:
A. The reconstruction of a structure that has been destroyed by fire, flood, earthquake or other act of nature, provided that reconstruction does not increase the number of residential units; or 

B. A development that already has more units that qualify as affordable to moderate-, low- and very low-income households than this Chapter requires; or

C. Housing constructed by other government agencies; or

D. A secondary housing unit.

22.57.040 - Standards for Inclusionary Units

Each inclusionary unit built in compliance with this Chapter shall comply with to the following standards.
A. Location of inclusionary units. Except as otherwise provided in this Chapter, inclusionary units shall be dispersed throughout a residential development.
B. Design. Inclusionary units shall be comparable in infrastructure (including sewer, water and other utilities), construction quality and exterior design to the market-rate units. Inclusionary units may be smaller in aggregate size and have different interior finishes and features than market-rate units so long as the interior features are durable,

of good quality and consistent with contemporary standards for new housing. The number of bedrooms shall be the same as those in the market-rate units, in equal proportions

C. Timing of construction. All inclusionary units shall be constructed and occupied concurrently with or prior to the construction and occupancy of market-rate units or development. In phased developments, inclusionary units may be constructed and occupied in proportion to the number of units in each phase of the residential development, provided that the last inclusionary unit in the project shall be constructed before the last market rate unit.
D. Duration of affordability requirement. Inclusionary units produced in compliance with this Chapter shall be legally restricted to occupancy by households of the income levels for which the units were designated, for a minimum of 30 years from the date of first occupancy for rental units, and for a minimum of 30 years from the date of each sale of any affordable unit for owner occupied units. 
E. Alternatives.  An alternative to the duration requirements in section D above may be approved by the Planning Commission for owner occupied for sale units, as described at section 22.57.090(E).  

22.57.050 - In-Lieu Fees
A residential development of nineteen (19) or fewer units may comply with the requirements of this Chapter by paying an in-lieu fee as established by Council resolution, as it may be amended and adjusted from time to time.  For any annual period during which the Council does not review the fee authorized by this Subsection, fee amounts will be determined by the City Manager based on the current market conditions.  The in-lieu fee will be calculated using the following formula:

Market Rate Sales Price minus Affordable Sales Price  divided by 2   =  In-Lieu Fee
In-lieu fees are due only for the number of units required to be affordable as part of this chapter. 

22.57.060 – Alternatives
A. Developer proposal. A developer may propose an alternative means of compliance in an Affordable Housing Plan as provided in Section 22.57.070.B as follows.
1. Off-site construction. Units may be constructed off-site if the inclusionary units will be located an area where, based on the availability of affordable housing, the Planning Commission finds that the need for such units is greater than the need in the area of the proposed development.
2. Land dedication. In lieu of building inclusionary units, a developer may choose to dedicate land to the City suitable for the construction of inclusionary units that the Planning Commission reasonably determines to be of equivalent or greater value than is produced by applying the inclusionary obligation.
3. Combination. The Planning Commission may accept any combination of on-site construction, off-site construction, in-lieu fees and land dedication that at least equal the cost of providing inclusionary units on-site as would otherwise be required by this Chapter. The value of a proposed land dedication shall be determined by an appraiser appointed by the City.
B. Discretion. The Planning Commission may approve, conditionally approve, or reject any alternative proposed by a developer as part of an Affordable Housing Plan. Any approval or  conditional approval shall be based on a finding that the purposes of this Chapter would be better served by implementation of the proposed alternatives. In determining whether the purposes of this Chapter would be better served under the proposed alternative, the Planning Commission should consider:
1. Whether implementation of an alternative would overly concentrate inclusionary units within any specific area and, if so, must reject the alternative unless the undesirable concentration of inclusionary units is offset by other identified benefits that flow from implementation of the alternative in issue; and 

2. The extent to which other factors affect the feasibility of prompt construction of the inclusionary units on the property, such as costs and delays, the need for an appraisal, site design, zoning, infrastructure, clear title, grading and environmental review.

22.57.070 - Compliance Procedures
A. General. Approval of an inclusionary housing plan and implementation of a City approved inclusionary housing agreement is a condition of any Tentative Map, Design Review application or Building Permit for any development for which this Chapter applies. This Section does not apply to an exempt project, or to a project where the requirements of the

Chapter are satisfied by payment of a fee in compliance with Section 22.57.050 (In-Lieu Fees).
B. Inclusionary Housing Plan. No application for a Tentative Map, Design Review, or Building Permit to which this Chapter applies shall be deemed complete until an Inclusionary Housing Plan is submitted with the application. At any time during the review process, the City may require from the developer additional information reasonably necessary to clarify and supplement the application or determine the consistency of the proposed Inclusionary Housing Plan with the requirements of this Chapter. The Inclusionary Housing Plan must include:
1. The location, structure (attached, semi-attached, or detached), whether for-sale or rental, size of the proposed market-rate and inclusionary units, and the basis for calculating the number of inclusionary units;
2. A floor or site plan showing the location of the inclusionary units;
3. The income levels to which each inclusionary unit will be made affordable;
4. For phased development, a phasing plan that provides for the timely development of the number of inclusionary units proportionate to each proposed phase of development as required by Section 22.57.040.C (Standards for Inclusionary Units - Timing of construction).
5. Any alternative means designated in Section 22.57.060. A (Alternatives - Developer proposal) proposed for the development along with information necessary to support the findings required by 22.57.060.B (Alternatives - Discretion) for approval of the alternatives; and
6. Any other information reasonably requested by the City to assist with evaluation of the plan in compliance with the standards of this Chapter.
C. Inclusionary Housing Agreement. The Inclusionary Housing Agreement shall use the form provided by the City. The contents of the agreement may vary depending on the manner in which the provisions of this Chapter are satisfied for a particular development. Each Inclusionary Housing Agreement shall include, at minimum, the following:
1. Description of the development, including whether the inclusionary units will be rented or owner-occupied;
2. The number, size and location of very low-, low- or moderate-income units;
3. Provisions and/or documents for resale restrictions, deeds of trust, rights of first refusal or rental restrictions;
4. Provisions for monitoring the ongoing affordability of the units, and the process for qualifying prospective resident Households for income eligibility; and
5. Any additional obligations relevant to the compliance with this Chapter.
D. Recording of agreement. Each Inclusionary Housing Agreement shall be recorded against owner-occupied inclusionary units and residential projects containing rental inclusionary units, as applicable. Additional rental or resale restrictions, deeds of trust, rights of first refusal and/or other documents acceptable to the City shall also be recorded

against owner-occupied inclusionary units. In cases where the requirements of this Chapter are satisfied through the development of off-site units, the Inclusionary Housing Agreement shall simultaneously be recorded against the property where the off-site units are to be developed.

22.57.080 - Eligibility for Occupying Inclusionary Units
A. General eligibility. No household may occupy an inclusionary unit unless the City or its designee has approved the household's eligibility, or has failed to make a determination of eligibility within the time or other limits provided by an Inclusionary Housing Agreement or resale restriction. If the City or its designee maintains a list or identifies eligible households, initial and subsequent occupants will be selected first from the list of identified households, to the maximum extent possible, in compliance with any rules approved by the City.
B. Occupancy. A household who occupies a rental inclusionary unit or purchases an inclusionary unit shall occupy the unit as a principal residence.
22.57.090 - Owner-Occupied Units

A. Initial sales price. The initial sales price of the inclusionary unit must be set so that the eligible household will pay an affordable ownership cost.
B. Transfer. Renewed restrictions will be entered into on each change of ownership, with a 30-year renewal term, upon transfer of an owner-occupied inclusionary unit prior to the expiration of the 30-year affordability period.
C. Resale. The maximum sales price permitted on resale of an inclusionary unit designated for owner-occupancy shall be the lower of:
1. Fair market value; or

2. The seller's lawful purchase price, increased by the lesser of:

a. The rate of increase of area median income during the seller’s ownership; or

b. The rate at which the consumer price index increased during the seller’s ownership.

To the extent authorized in any resale restrictions or operative Inclusionary Housing Agreement, sellers may recover at time of sale the market value of capital improvements made by the seller and the seller’s necessary and usual costs of sale, and may authorize an increase in the maximum allowable sales price to achieve such recovery.
D. Change in title. The following requirements apply in the event of a change in circumstance, including death, marriage, and divorce, that may occur prior to the expiration of the required affordability period.
1. Upon the death of one of the owners, title in the property may transfer to the surviving joint tenant, tenant in common, or community property holder, without respect to the income-eligibility of the household.
2. Upon the death of a sole owner or all owners, and inheritance of the inclusionary unit by a non-income-eligible inheritee, there will be a one year compassion period between the time when the estate is settled and the time when the property must be sold to an income-eligible household. A non-eligible inheritee may request and the Planning Commission may waive this requirement on the basis of hardships specified by the Planning Commission. Alternatively, the Planning Commission may authorize their continued ownership with the unit rented at an affordable rate to an eligible household.

E. Recapture Provision.  As an alternative to complying with sections B, C, & D, the Planning Commission will also consider requests to utilize a recapture provision as a recorded deed of trust.  This provision allows a for-sale inclusionary unit to be sold after the initial sale to an above-moderate income purchaser and at a market price, provided that the sale results in a recapture by the City of a financial interest in the unit equal to the sum of: 
(1) The difference between the initial affordable sales price and the appraised 
market value of the unit at the time of the initial sale; and 
(2) The City’s proportionate share of any appreciation since the time of the initial sale. Appreciation is the difference between the resale price to the above-moderate income purchaser and the appraised market value at the time of the initial sale. The City’s proportionate share of appreciation is equal to the percentage by which the initial affordable sales price was less than the appraised market value at the time of the initial sale.  The recaptured amount will be deposited in a restricted fund established pursuant to Section 22.57.120 

22.57.100 - Rental Units
A. Eligibility of tenants. The owner of rental inclusionary units shall be responsible for certifying the income of the tenant to the Director at the time of initial rental, and annually thereafter. This shall be completed by viewing acceptable documentation, including income tax statements or a W-2 for the previous calendar year, and submitting,

on a form approved by the City, a certification that the tenant qualifies as an income eligible household.
B. Selection of tenants. The owner of rental inclusionary units shall fill vacant units by either:
1. Selecting income-eligible households themselves as long as the owner complies with the publication requirements in Subsection C.

2. Selecting income-eligible households from the City's Section 8 Housing Choice Voucher Waiting List available from the Department.
C. Publication of Availability of Units. Whenever an Inclusionary Unit becomes available, the Owner shall publish notices of the availability of Inclusionary Units in newspapers circulated widely in the city, including newspapers that reach minority communities. The notice should briefly explain what inclusionary housing is, state the applicable income requirements, indicate where applications are available, state when the application period opens and closes, and provide a telephone number for questions. Applications may require the name, address, and telephone number of the applicant; the number of persons to occupy the household; and any other information relevant to determine whether the applicant is eligible to occupy an inclusionary unit. The owner shall submit proof of publication to the Director.
D. Notification to City. Whenever an inclusionary unit becomes available, the owner shall immediately notify the Director in writing.
E. Subsequent rental to income-eligible tenant. The owner of rental inclusionary units shall apply the same rental terms and conditions to tenants of inclusionary units as are applied to all other tenants, except as otherwise required to comply with this Chapter (i.e., rent levels, occupancy restrictions and income requirements) and/or government

subsidy programs. Discrimination based on subsidies received by the prospective tenant is prohibited.
F. Changes in tenant income. If after moving into an inclusionary unit the tenant's income eventually exceeds the income limit for that unit, the tenant may remain in the unit (the "original unit") as long as his/her income does not exceed 140 percent of the income limit for the original unit. Once the tenant’s income exceeds 140 percent of the

income limit for the original unit, the following shall apply:
1. If the tenant's income does not exceed the income limits of other inclusionary units in the residential development, the owner may, at the owner’s option, allow the tenant to remain in the original unit at the tenant’s new applicable affordable housing cost, as long as the next vacant unit is re-designated for the same lower income category applicable to the original unit. If the owner does not want to re-designate the next vacant unit, the tenant shall be given one year’s notice to vacate the unit. If during the year, an inclusionary unit becomes available and the tenant meets the income eligibility for that unit, the owner shall provide the tenant with the opportunity to submit an application for that unit.
2. If there are no units designated for a higher income category within the residential development that may be substituted for the original unit, the tenant shall be given one year’s notice to vacate the unit. If within that year, another unit in the residential development is vacated, the owner may, at the owner’s option, allow the tenant

to remain in the original unit and raise the tenant’s rent to market rate and designate the newly vacated unit for the original unit at the applicable affordable housing cost. The newly vacated unit must be comparable in size (i.e. number of bedrooms, bathrooms, square footage, etc.) and location (i.e. same floor, same view, etc.) as the original unit.

22.57.110 - Adjustments, Waivers
The requirements of this Chapter may be adjusted or waived in extreme cases if the developer demonstrates to the Planning Commission by the presentation of substantial evidence that applying the requirements of this Chapter would take property in violation of the U.S. or California Constitutions.
A. Timing. To receive an adjustment or waiver, the developer must make a showing when applying for a first approval for the residential development, and/or as part of any appeal that the City provides as part of the process for the first approval.
B. Considerations. In making a determination on an application to adjust or waive the requirements of this Chapter, the Planning Commission may assume each of the following when applicable:
1. That the developer is subject to the inclusionary housing requirement or in-lieu fee;

2. The extent to which the developer will benefit from inclusionary incentives;

3. That the developer will be obligated to provide the most economical inclusionary units feasible in terms of construction, design, location and tenure; and

4. That the developer is likely obtain other housing subsidies where such funds are reasonably available.
C. Decision and further appeal. The Planning Commission, upon legal advice provided by or at the behest of the City Attorney, will determine the application and issue a written decision.
D. Modification of plan. If the Planning Commission, upon legal advice provided by or at the behest of the City Attorney, determines that the application of the provisions of this Chapter lacks a reasonable relationship between the impact of a proposed residential project and the requirements of this Chapter, or that applying the requirement of this Chapter would take property in violation of the U.S. or California Constitutions, the Inclusionary Housing Plan shall be modified, adjusted or waived to reduce the obligations under this Chapter to the extent necessary to avoid an unconstitutional result.  If the Planning Commission determines no violation of the U.S. or California Constitutions would occur through application of this Chapter, the requirements of this Chapter remain applicable.
22.57.120 - Affordable Housing Trust Fund
A. Fund established. There is hereby established a separate Affordable Housing Trust Fund ("Fund"). This Fund shall receive all fees contributed under Sections 22.57.050 (In-Lieu Fees) and 22.57.060 (Alternatives), and may also receive monies from other sources.
B. Purpose and limitations. Monies deposited in the Fund must be used to increase and improve the supply of housing affordable to moderate-, low-, and very low-income households in the City. Monies may also be used to cover reasonable administrative or related expenses associated with the administration of this Section.
C. Administration. The fund shall be administered by the City Manager with the approval of the Planning Commission. The City Manager may develop procedures to implement the purposes of the Fund consistent with the requirements of this Chapter and any adopted budget of the City.
D. Expenditures. Fund monies shall be used in compliance with the Housing Element or subsequent plan adopted by the Council to construct, rehabilitate or subsidize affordable housing or assist other governmental entities, private organizations or individuals to do so. Permissible uses include assistance to housing development corporations, equity participation loans, grants, pre-home ownership co-investment, pre-development loan funds, participation leases or other public-private partnership arrangements. The Fund may be used for the benefit of both rental and owner-occupied housing.
E. City Manager's annual report. The City Manager shall report to the Council and Commission on the status of activities undertaken with the Fund in compliance with Government Code Section 66006(b). The report shall include a statement of income, expenses, disbursements and other uses of the Fund. The report should also state the

number and type of inclusionary units constructed or assisted during that year and the amount of assistance. The report will evaluate the efficiency of this Chapter in mitigating City's shortage of affordable housing and recommend any changes to this Chapter necessary to carry out its purposes, including any adjustments to the number of units

to be required.
22.57.130 – Enforcement
A. Penalty for violation. It shall be a misdemeanor to violate any provision of this Chapter. Without limiting the generality of the foregoing, it shall also be a misdemeanor for any person to sell or rent to another person an affordable unit under this Chapter at a price or rent exceeding the maximum allowed under this Chapter or to sell or rent an affordable unit to a household not qualified under this Chapter. It shall further be a misdemeanor for any person to provide false or materially incomplete information to the City or to a seller or lessor of an inclusionary unit to obtain occupancy of housing for which he or she is not eligible.
B. Legal action. The City may institute any appropriate legal actions or proceedings necessary to ensure compliance with this Chapter, including:
1. Actions to revoke, deny or suspend any permit, including a Building Permit, Certificate of Occupancy, or discretionary approval;

2. Actions to recover from any violator of this Chapter civil fines, restitution to prevent unjust enrichment from a violation of this Chapter, and/or enforcement costs, including attorneys fees;

3. Eviction or foreclosure; and

4. Any other appropriate action for injunctive relief or damages. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any person, owner, household or other party from the requirements of this Chapter.
5. Any enforcement decision or action can be appealed. Any decision of the Director may be appealed to the Planning Commission.  Any decision of the Planning Commission may be appealed to the City Council. 
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