CITY OF MARTINEZ
     CITY COUNCIL AGENDA
July 24, 2006
TO:


Mayor and City Council

FROM:

June Catalano, City Manager

PREPARED BY:
Jeffrey A. Walter, City Attorney

SUBJECT:

Vacancies on Council

DATE:

July 20, 2006

REQUEST:

Council is requested to decide whether or not to authorize City staff and the City Attorney to prepare an ordinance changing the existing procedure for the filling of council vacancies.

At a recent Council meeting, Councilmember Wainwright recommended that an ordinance be adopted by the Council that would provide for vacancies on the Council to be filled by the candidate who, in the most recent Council election, received the highest number of votes in a losing bid to be elected to the Council.  State law does not permit such an ordinance to be adopted.  

State law already provides for the procedures to be followed in the event of a Council vacancy (for whatever reason: resignation, death, etc.).  Without an ordinance in place, the City Council only has two choices: Within thirty (30) days after the commencement of the vacancy, the Council must: (1) appoint someone to fill the vacancy; or (2) call a special election to fill the vacancy.  The special election must be held on the next regularly established election date not less than 114 days from the call of this special election.   A person appointed or elected to fill the vacancy holds office for the unexpired term of the former incumbent.  

The City of Martinez does not have an ordinance governing the filling of vacancies on the Council.  Thus, should a vacancy occur on the Council, the Martinez City Council has the power to either appoint a replacement or call a special election to elect the replacement.

On the other hand, the Council has the authority to adopt an ordinance that eliminates the flexibilities inherent in the above procedures.  Such an ordinance must contain one of the following three provisions:

1.
A requirement that a special election be called immediately to fill every City Council and mayoral vacancy.  The ordinance must require that the special election be held on the next regularly established election date not less than 114 days from the call of the special election.

2.
A requirement that a special election be called upon the presentation of a petition bearing a specified number of verified signatures to fill every City Council and mayoral vacancy.  The ordinance shall provide that the special election be held on the next regularly established election date not less than 114 days from the filing of the petition.  State law does not specify the number of verified signatures that would trigger the calling of such an election.  State law does not specify the period of time within which the petition must be submitted.  Presumably, those details would have to be covered in the ordinance.  Nevertheless, State law does provide that under such an ordinance a City Council may also call a special election without waiting for the filing of a petition.

3.
Provides that a person appointed to fill a vacancy on the Council holds office only until the date of a special election, which shall immediately be called to fill the remainder of the former incumbent’s term.  The special election is to be held not less than 114 days from the call of the special election.  

RECOMMENDATION:
Presently, if a vacancy occurs on the Martinez City Council, the remaining City Council members can either appoint the replacement or call a special election to have a replacement selected by the voters.  Any person so appointed or elected, serves only for the balance of the unexpired term of the former incumbent.  
Should the Council wish to alter this procedure, it may do so in one of the three ways listed above.  See CA Gov’t Code Section 36512.
CA Government Code:

36512.  (a) If a vacancy occurs in an appointive office provided for

in this chapter, the council shall fill the vacancy by appointment.

A person appointed to fill a vacancy holds office for the unexpired

term of the former incumbent.

   (b) If a vacancy occurs in an elective office provided for in this

chapter, the council shall, within 30 days from the commencement of

the vacancy, either fill the vacancy by appointment or call a special

election to fill the vacancy.  The special election shall be held on

the next regularly established election date not less than 114 days

from the call of the special election.  A person appointed or elected

to fill a vacancy holds office for the unexpired term of the former

incumbent.

   (c) Notwithstanding subdivision (b) and Section 34902, a city may

enact an ordinance which:

   (1) Requires that a special election be called immediately to fill

every city council vacancy and the office of mayor designated

pursuant to Section 34902.  The ordinance shall provide that the

special election shall be held on the next regularly established

election date not less than 114 days from the call of the special

election.

   (2) Requires that a special election be held to fill a city

council vacancy and the office of mayor designated pursuant to

Section 34902 when petitions bearing a specified number of verified

signatures are filed.  The ordinance shall provide that the special

election shall be held on the next regularly established election

date not less than 114 days from the filing of the petition.  A

governing body which has enacted such an ordinance may also call a

special election pursuant to subdivision (b) without waiting for the

filing of a petition.

   (3) Provides that a person appointed to fill a vacancy on the city

council holds office only until the date of a special election which

shall immediately be called to fill the remainder of the term.  The

special election may be held on the date of the next regularly

established election or regularly scheduled municipal election to be

held throughout the city not less than 114 days from the call of the

special election.

   (d) (1) Notwithstanding subdivision (b) and Section 34902, an

appointment shall not be made to fill a vacancy on a city council if

the appointment would result in a majority of the members serving on

the council having been appointed.  The vacancy shall be filled in

the manner provided by this subdivision.

   (2) The city council may call an election to fill the vacancy, to

be held on the next regularly established election date not less than

114 days after the call.

   (3) If the city council does not call an election pursuant to

paragraph (2), the vacancy shall be filled at the next regularly

established election date.

