

CITY OF MARTINEZ	CITY COUNCIL AGENDA
	May 19, 2010


	TO:
	Mayor and City Council


	FROM:   

	Anjana Mepani, Associate Planner 


	SUBJECT:

	Public hearing on an appeal of the Planning Commission decision to approve Use Permit #10-01 and Variance #10-01, for reconstruction and renovation of a vacant single-family residence and garage at 208 Arreba Street.


	DATE:
	Revised May 19, 2010




RECOMMENDATION:

Review staff report, attachments, exhibits, and supporting documentation from the appellant and applicant; hold a public hearing to consider and take action with respect to an appeal of the Planning Commission’s decision; and direct staff to prepare the appropriate documents for City Council formal action at the next City Council meeting.  

BACKGROUND:

On March 23, 2010, the Planning Commission approved Use Permit and Variance applications for the reconstruction and renovation of a vacant single-family residence and garage located at 208 Arreba Street.  The decision was based on a unanimous 6-0 vote on a motion to grant the appeal of the denial decision of the Zoning Administrator, with the condition that the second floor, rear elevation be changed to reduce the size of windows facing the neighbor to the rear, to five small windows or have no windows at all (Attachment #6 – Planning Commission Minutes).  The Planning Commission decision was appealed on April 2, 2010, by Luke and Bianca McCann, the adjacent neighbors to the rear, primarily claiming that the addition of a second story to the Stahlberg residence will negatively affect their property value, privacy, sunlight, air, and block their view (Attachment #5 – Appellants’ Appeal Letter to Planning Commission’s Decision). 

At the Planning Commission meeting, the Commissioners encouraged the applicant to work with the rear neighbor (the appellants) to reach an agreement.  On April 5, 2010, staff informally met with the applicant, at his request, at the subject site to discuss questions he had and at that time staff asked the applicant if he would consider possible changes, such as stepping back the rear portion of the 2nd story six feet from the existing first floor kitchen, so that it would be ten feet from the rear property line.  Also discussed were the window changes conditioned by the Planning Commission and the possibility of placing a trellis with vines on the rear elevation.  The applicant agreed to consider the items discussed by staff with his designer and to offer compromises he felt appropriate for discussion at the next day’s meeting with the appellant.  

On April 6, 2010, the applicant, appellants, and their representatives met with staff, to work together and discuss possible compromises prior to the City Council hearing.  The applicant and his designer had looked into stepping in the rear portion of the 2nd story of the residence and as a compromise offered stepping in four feet (as opposed to six feet due to structural issues) and agreed to make the changes to the windows on the rear 2nd floor elevation as conditioned by the Planning Commission.  The appellants discussed their concerns and offered their suggestions which included expanding the first floor of the residence and reducing the size of the second story addition and shifting it more toward Arreba Street and further away from their rear yard, equivalent to the 25-foot minimum rear yard setback.  The applicant was told by the appellants that if he would agree to this relocation of the second story of the residence, then they wouldn’t be opposed to the 2nd story of the accessory structure.

At this meeting the two parties were unable to come to a compromise.  The applicant was asked to consider the suggestions brought forth by the appellants and was asked to provide staff with a decision on how he would like to proceed.  On April 8, 2010, staff contacted the applicant to see if he had reached a decision and the applicant stated that he had decided to go forward with the project as approved by the Planning Commission and would make only the conditioned window changes.  

Proposed Project:  The applicant has been considering the reconstruction and renovation of the vacant single-family residence and garage for 15 years.  As a basis to begin considering improvements to the property, it should be noted that the existing structure is a legal non-conforming structure and has an atypical placement on the 3,700 square foot lot.  On such a lot, the narrower Robinson Street frontage would be the “front yard” were the lot not already developed.  However, the existing residence was built in 1924, prior to zoning code adoption, as one of a row of six bungalows from 208 to 236 Arreba Street (Attachment #2 - Sanborn Map).  The row of bungalows was subsequently subdivided into 50-foot deep lots.  Thus, when assigning minimum yard requirements on the orientation of the existing residence, the current yards are a 3-foot side yard and 4-foot front and rear yards.  With the extent of the existing non-conformities, some exceptions to typical yard setbacks should be anticipated.  Over the years, the applicant has informally met with City Staff regarding preliminary project concepts, which had ultimately led to the proposed project coming before the Zoning Administrator on February 17, 2010 and then by appeal before the Planning Commission on March 23, 2010.  It should be noted that a search of the City’s planning files did not turn up any documents for this address.  The proposed project site is a corner lot in the R-3.5 zoning district and is surrounded by single-family residential uses.

The applicant has proposed to reconstruct and renovate the existing vacant single-family residence by retaining much of the existing structure and footprint.  The proposed renovated residence would have a slightly larger but similar first floor plan to the existing residence and a new second story addition.  The proposed demolished and reconstructed two-story garage/accessory structure would have a conforming 2-car garage at street level with a home office and storage above.  As part of the proposed project, a 20-inch Monterrey Pine tree, in poor health, would be removed.  The proposed project would effectively clean up the project site, which has been of concern to neighbors for many years.   





Variance:  The applicant requested a Variance for exceptions to the normally required 10-foot interior side yard, normally required 20-foot street-side side yard, and normally required 25-foot rear yard setback requirements to allow a second story addition to the existing residence, and to exceed maximum site area and minimum rear yard coverage requirements.  The lot’s unusually wide and shallow geometry, and the resultant placement of the existing structures on the lot, makes conformance with conventional zoning standards difficult.  The relatively flat topography of the lot, location of the existing structures, and lot size allows the site to accommodate exceptions to height, size, yard setback, and coverage requirements.     

In addition to compliance with the City’s Zoning Ordinance findings, Variances must comply with the State of California code requirements.  According to the State code requirements, Variances can be granted "when, because of special circumstances applicable to the property, including size, shape, topography, location or surroundings, the strict application of the zoning ordinance deprives such property of privileges enjoyed by other property in the vicinity and under identical zoning classification" (Government Code Section 65906).  A Variance cannot “constitute a grant of special privileges” (Government Code Section 65906).  Further there must be evidence that the property is unique or suffers from circumstances that warrant exceptions from the zoning code, and there are other, identically zoned properties in the vicinity which enjoy privileges that the subject property owner is requesting.

The City’s Zoning Ordinance only uses the criterion of “other properties classified in the same zoning district” (Martinez Municipal Code Chapter 22.44) rather than specifically mentioning the vicinity as well.  It is recommended that conformance to the State code requirements and criteria be documented and included in the record.  The attached Variance Vicinity Map and Spreadsheet (Attachment #14) provides evidence that other identically zoned properties in the vicinity are enjoying similar privileges as the Variances requested by the applicant.  In the vicinity of the subject property and in the same zoning district, there are at least six properties, some of which are legally non-conforming, that enjoy front yard, side yard, rear yard, and coverage exceptions.     

Use Permit:  The applicant requested a Use Permit to allow an accessory structure over one-story/15’ in height and size over 1,000 square feet, which exceeds 50 percent of the proposed residences gross floor area, by 77 percent.  The maximum height proposed for both the residence and accessory structure is 24’-3”.  In terms of size, the proposed residence would be approximately 1,957 square feet and the proposed accessory structure would be approximately 1,503 square feet, for a total of 3,460 square feet of improved space.  

Zoning Compliance for the Proposed Project:  The following tables provide a broad overview of how the zoning code requirements apply to the existing and proposed residence, and accessory structure with respect to height, minimum property line setbacks, and other development standards.  Conformity of the proposed project with the zoning code, and whether a Use Permit or Variance is required is indicated in the last column of each table.








RESIDENCE

The table below provides the code requirements applicable to the Residence in the R-3.5 zoning district:
	
CRITERIA
(DEVELOPMENT STANDARDS APPLICABLE FOR THE R-3.5 ZONING DISTRICT)

	
MINIMUM
REQUIRED
OR
(MAXIMUM
ALLOWED)
	
EXISTING 

(ONE-STORY)
	
PROPOSED

(TWO-STORY)
	
CONFORMITY

	Front Property Line Setback
	4 feet*
	4 feet
	4 feet
	Y

	Side Property Line Setback
	10 feet
	3 feet
	3 feet
	Variance Required

	Rear Property Line Setback 
	25 feet 
	4 feet
	4 feet
	Variance Required

	Building Height 

	25 feet

	11’-5”
	24’-3”
	Y

	Site Coverage
(WHOLE LOT)
	(40%)
	34%
	53%
	Variance Required

	Parking
	1 covered and 1 open space
	2 covered spaces
	2 covered spaces
	Y


*Section 22.12.220.B.2 reduces the minimum required front yard to the average of the existing front yards depths in the block.


ACCESSORY STRUCTURE

The table below provides the code requirements applicable to the Accessory Structure:
	
CRITERIA
(DEVELOPMENT STANDARDS APPLICABLE FOR ACCESSORY STRUCTURES)

	
MINIMUM
REQUIRED
OR
(MAXIMUM
ALLOWED)
	
EXISTING 

(ONE-STORY)
	
PROPOSED

(TWO-STORY)
	
CONFORMITY

	Building Height 

	15’/Single-story

	Single-story
	24’-3”/Two-story
	Use Permit Required

	Building Size
	(1,000 sq. ft.)/(50% of main structures gross floor area)
	447 sq. ft./55%
	1,503 sq. ft./77% 
	Use Permit Required

	Rear Property Line Setback 
	5 feet 
	1’-4” feet
	1’-4” feet
	Variance Required

	Street-Side Property Line Setback
	20 feet
	1 foot
	6 inches
	Variance Required

	Site Coverage
(MIN. REQ. REAR YARD)
	(25%)
	58%
	63%
	Variance Required




Zoning Administrator Hearing:  The Zoning Administrator denied the applicants request at a publicly noticed hearing on February 17, 2010.  The decision was based on the record as a whole, including the information contained in the staff report and attachments, public testimony, and evidence submitted at the hearing.  Both the request for a Use Permit for the garage/accessory structure and the Variances for the addition and alteration to the single-family 
residence requires that all applicable findings be made in the affirmative for approval.  Since the finding that the project “will not be detrimental to the public health, safety or welfare, or materially injurious to properties or improvements in the vicinity” could not be made the project was denied by the Zoning Administrator.  In addition, at the Zoning Administrator meeting the appellants provided comments on how the second story of the proposed residence and accessory structure would impact their views and privacy.  

Appeal of Zoning Administrator Decision:  The applicant submitted an appeal of the Zoning Administrator’s decision on February 25, 2010 with an appeal letter, along with neighbor support letters (Attachment #9 - Applicant’s Appeal Letter to Zoning Administrator’s Decision and Neighbor Support Letters).  The applicant’s appeal letter dealt with issues concerning neighbor support letters, site photos, and windows.  Details regarding the applicant’s appeal can be found in the attached Planning Commission staff report (Attachment #7 - Planning Commission Approval Letter, Staff Report, Conditions of Approval, and Resolution).

Prior to the Planning Commission meeting the applicant provided plans of the proposed project for inclusion in their packets and for their review.  Further, color elevations and additional neighbor support letters were presented to the Commissioners at the hearing (Attachment #8 - Color Elevation and Additional Neighbor Support Letters).  The color elevations showed various window scenarios for the rear second floor elevation and an approximation of the existing fence and height of the current residence.  Also, on his own initiative, the applicant met with additional neighbors about his project prior to the Planning Commission meeting, including the appellants.    

DISCUSSION PART 1 – APPEAL:

In general, the core of the appeal focuses on the proposed second story of the residence and therefore staff will primarily be addressing this issue.  It should be noted that the appellants have referred to the terms Use Permit and Variance interchangeably in the appeal and as to how they apply to the proposed project.  For clarification, the Use Permit requests only apply to the accessory structure and the Variance requests apply to both the residence and accessory structure.  The Variance requests are specifically for exceptions to property line setbacks and site coverage, not for height of the proposed structures.  In addition, it should be noted that a zoning district designation applies to that particular zoning district citywide, and not just to adjacencies or to a residential block or neighborhood as inferred by the appellants in their appeal letter.  

As part of the research for this appeal, staff conducted a review of the master log for planning applications within the subject property’s neighborhood and was unable to locate an application that had been denied.  However, one approved application was located from 2006 for a Variance request to legalize a non-permitted addition and exceed rear yard site coverage.  

In the following discussions, staff has summarized the appeal claims set forth by the appellants and provided responses to the claims.


APPEAL ISSUE #1 – PROPOSED TWO-STORY RESIDENCE 

Claim: 
The proposed project is not contextually compatible and is a direct contrast to the single-story homes on the block contained by Robinson, Arreba, and Richardson Streets.  The height and size of the proposed project will be a detriment to adjacent neighbors.  The few two-story homes in the neighborhood are located on large lots, back into a hill, have no immediate neighbors, and no negative impacts on neighbors.  Appellants are opposed to the Variance request for the two two-story structures and are opposed to the two-story residence being located 4-feet from their fence line.

Response:
The maximum height allowed for two-story residential structures in the R-3.5 zoning district is 25-feet.  The applicant is proposing a maximum height of 24’-3” for the staircase parapets on the residence and accessory structure and 22’-3” for the roof parapets of both structures.  Although the immediate block containing the subject site has only single-story homes, there are two-story homes located throughout the neighborhood.  Overall, the surrounding neighborhood consists of a variety of styles and sizes of residences and accessory structures.  

For the proposed project, the setbacks for the second story of the residence along the rear elevation, included 12-feet for the upstairs bedroom and 12’-10” to 17-feet for the staircase.  These different setbacks allow for articulation, rather than a solid wall face along the rear of the residence, which can be seen in the project plan elevations (Exhibit #1 - Site Plan, Floor Plans, and Elevations).  Further, at the April 6, 2010 meeting between the applicant and appellants, as a compromise the applicant offered to step in the family room of the rear portion of the second story, four feet, for a total of eight feet from the property line.  

APPEAL ISSUE #2 – LOT COVERAGE

Claim: 
The two proposed structures should be single-story and should cover more of the subject property.  If an exception is to be approved to allow improvements to the constrained property, appellants believe that coverage of the lot by 100% is more appropriate than allowing a two-story structure.

Response:
The maximum lot coverage permitted in the R-3.5 zoning district is 40%.  Currently, the subject property has a 34% lot coverage.  The applicant is proposing a 53% lot coverage with the proposed project.  The City cannot support 100% lot coverage as line of sight, and building and fire safety requirements apply to structures.  The lot coverages for the block that the subject property is located on ranges from 25% to 58%.  The proposed project request of 53% is reaching the higher limits of lot coverage on that block.  Useable open space, such as yards are an important amenity for all lots in all residential zoning districts.  Further, it should be noted that the appellants’ lot size is almost twice as large as the lots adjacent to the subject property on Arreba Street and that their residence sits back approximately 30-feet (to the patio cover) to 43-feet (to the residence) from their rear yard fence, allowing ample space from the subject property.  Also, the appellants have a garage in their rear yard that is adjacent to the subject property and approximately 3 to 4 feet away from the rear yard fence, which covers almost half of their rear yard.  

APPEAL ISSUE #3 – NEGATIVE IMPACTS ON SUNLIGHT, PRIVACY, VIEW, AIR, QUALITY OF LIFE, AND PROPERTY VALUE
Claim: 
The proposed project will take away the appellants’ ability to enjoy their home. The two-story structure will dwarf their property and will invade their home life, as their outdoor space is an extension of their home.  The proposed residence will significantly impact the appellants’ ability to have a useful backyard with the level of privacy they have now.  They will have no sunlight or privacy, and will lose views of the hills and palm trees, and the enjoyment of a nice breeze.  The two two-story structures will make selling their home more difficult and will have a negative monetary effect on the appellants.  The appellants’ would not have purchased their home with a two-story residence behind it and felt that potential buyers would feel the same.

Response:
At the Planning Commission meeting, some of the Commissioners stated that they did not feel that the views from the appellants’ property would be compromised.  The Planning Commission approved the applicants appeal with a condition of approval, that the second floor rear elevation of the residence be changed to include five small windows or no windows at all.  In terms of privacy, the applicant is willing to make the window changes on the rear second story elevation and these windows would be small and high up, so that the applicant will not be able to look down into the appellants’ backyard through the windows.  Since the second story elevation is stepped in at various dimensions that vary up to 17 feet, there should not be significant impacts on view, light, air, and privacy for the appellants.  The appellants should not lose a substantial view, by the proposed project, as views of the hills and trees should still be available from their property, since the hills are located north, west, and south of their property.  Based on the subject property’s orientation (northwest) to the appellants’ lot and the sun’s trajectory (from east to west), along with the City’s latitude (38.00N), sunlight will not be substantially affected or taken 
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away from the appellants.  The shadows of the proposed project will mainly fall onto the subject property, Arreba Street, and onto 212 Arreba Street.  In addition, the reconstructed and renovated residence will increase the property values in the neighborhood with the property improvements, as the property is currently assessed on the land and vacant structures.  
    
APPEAL ISSUE #4 – NON-CONFORMING LOT
Claim: 
A large majority of Martinez residents have non-conforming lots, thus the applicant does not suffer hardship and does not have a disadvantage or difficulty that would lend itself to an approval for two two-story structures on the property. 

Response:
The subject property lot size (3,700 square feet) is small for the R-3.5 zoning district, which has lots that normally range from 4,000-5,000 square feet.  The lot’s unusually wide and shallow geometry, and the resultant placement of the existing structures on the lot, makes conformance to conventional zoning standards difficult.  The subject property’s legally non-conforming corner width (of approximately 45’ where 50’ is normally required), depth (of approximately 74’ where 100’ is normally required), and size (of approximately 3,700 square feet where 4,000 square feet is the minimum required), constitutes unique circumstances that justify the requested yard setbacks and coverage exceptions.  Although, the applicant has the largest lot on his side of the block, on Arreba Street, the non-conformities with the required setbacks leave a very small buildable area.  

As mentioned previously, zoning applies to that particular zoning district city-wide, and not just to adjacent properties or to a specific residential block.  It should be noted that not all lots in the R-3.5 zoning district are non-conforming and anomalies do exist in all zoning districts.  If a large majority of the City contained non-conforming lots, then most development projects would need exceptions, such as a Variance and the City would be processing many more of these types of applications on a regular basis.  Further, many of the lots in this zoning district are conforming, including four of the twelve lots located on the subject property’s block.  The subject property and the adjacent five lots to the subject property on the Arreba Street side are an anomaly and non-conforming lots sizes can constitute circumstances not found on other properties in a particular zoning district and can deprive property owners of privileges enjoyed by others. 

DISCUSSION PART 2 – PLANNING COMMISSION MEETING:

Grievances regarding the Planning Commission meeting on March 23, 2010, and how it was conducted were also discussed in the appellants’ appeal letter.  As with all Planning Commission hearings, the Commissioners receive packets with the agenda, staff report, attachments and/or exhibits the week before the meeting for their review.  It is not out of the ordinary for the members of the public, as well as the applicant or appellant to add letters and additional supporting documentation to the record at the meeting.  Further, the public comment portion of a Planning Commission hearing is conducted similar to Council hearings, where the public is allotted three minutes each for testimony.  The appellants each provided comments within the allotted time for testimony.  After the public testimony, the Planning Commission deliberates and discusses the project.  The period for public testimony is over.  The only time additional public input may occur is when the Commission asks a question of a specific individual.  The Planning Commission public hearing procedure is outlined in the notice for the project, which was sent to property owners in a 300-foot radius and posted at the subject property. 
The staff report for this project was written by the Associate Planner, which included options for the Planning Commissioners to consider regarding the proposed project, and were not recommendations from the Planning Manager.  Also, the staff report included discussion items that the applicant and neighbors could use to work together to come up with an alternate plan.  The discussion item for changes to the residence included, reducing or eliminating window(s) on the rear 2nd story elevation, which was used by the Planning Commission as a condition of approval for granting the applicants appeal.      

CONDITIONS OF APPROVAL:

Should the City Council choose to uphold the Planning Commission’s decision, staff recommends that the Council consider adding a condition of approval requiring the rear portion of the 2nd story be stepped back four feet from the existing first floor kitchen, so that it is eight feet from the rear property line and that the step back and existing first floor roofs have hip roofs with mission tile that mimic the existing.


FISCAL IMPACT:

None.

ACTION:

Provide direction to staff to prepare the appropriate documents for City Council formal action at the next City Council meeting. 

ATTACHMENTS:
1) Site Context Map 
2) Sanborn Map 
3) Assessor’s Maps
4) Aerials
5) Appellants’ Appeal Letter to Planning Commission’s Decision
6) Planning Commission Minutes
7) Planning Commission Approval Letter, Staff Report, Conditions of Approval, and Resolution 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]8) Color Elevations and Additional Neighbor Support Letters
9) Applicant’s Appeal Letter to Zoning Administrator’s Decision and Neighbor Support Letters
10) Zoning Administrator Denial Letter, Staff Report, and Draft Conditions of Approval
11) Pictures taken by Staff 8/7/09 and 1/6/10
12) McCann Appeal Presentation
13) Stahlberg Revision of Elevations
14) Variance Vicinity Map and Spreadsheet 

EXHIBITS:
1) Site Plan, Floor Plans, and Elevations 

APPROVED BY:  APPROVED BY:  	
	  City Manager			Assistant City Manager 
				Community & Economic Development 
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