
 
                       City Council Agenda 

  July 15, 2015 
 

 
Date:   July 9, 2015 
 
To:  Mayor and City Council 
 
From:  Michael Chandler, Senior Management Analyst 
 
Subject:  Second Amendment to Reservoir Property Vacation Agreement with T‐Mobile 

West, LLC 

Recommendation 
Motion  authorizing  the  City Manager  to  execute  a  Second  Amendment  to  Agreement with              
T‐Mobile West, LLC (“T‐Mobile”) for Vacation of Reservoir Property During Construction.  
 
Background 
The City and Pacific Bell Mobile Services (“Pacific Bell”) entered into a lease agreement on May 
30, 1996 which allowed Pacific Bell to construct, maintain and operate a telecommunications 
facility on the City’s Harborview Reservoir Site for a total period of 30 years (initial 5‐year term 
plus 5 successive 5‐year renewal terms).  Cingular Wireless, LLC (“Cingular”) acquired the lease 
soon  thereafter  and  maintained  those  rights  until  ultimately  T‐Mobile  acquired  the  lease 
agreement via its transaction with Cingular in 2004. 
 
The Harborview Reservoir site was in need of major reconstruction for several years to repair its 
aging infrastructure and the City began bidding the capital improvement project for demolition 
and reconstruction of the site in early 2014.   New site applicant AT&T proposed constructing a 
facility on  the premises  following  reconstruction  that would  serve  as  a  “collocation  facility,” 
which  would  afford  T‐Mobile  space  to  operate  on  a  modern  and  enhanced  facility.    It  is 
common  for  wireless  providers  to  share  telecommunications  facilities  under  a  collocation 
agreement entered into between the providers, with terms under which one or more providers 
will have a subtenant relationship with the provider which owns the collocation facility.   
 
In  April  2014,  the  City  Council  approved  an  Agreement  for  Vacation  of  Reservoir  Property 
during Construction (“Vacation Agreement”) between the City and T‐Mobile with terms under 
which T‐Mobile would temporarily vacate the Harborview Reservoir site (which was necessary 
while  the  site was being  reconstructed).      Included  as  a  term of  agreement was  a provision 
requiring the City to pay T‐Mobile $150K  in the event an agreement  for the construction and 
operation of  the collocation  facility was not entered  into between  the City and AT&T by  the 
time  the  reconstruction project was completed.   Other  terms of  the 2014 agreement with T‐
Mobile required the 1996 lease to be amended by May 31, 2015, to reflect the replacement of 
the  old  facility  with  the  new  collocation  facility,  and  to  include  an  option  which  may  be 
exercised by T‐Mobile for an additional 5‐year renewal period.   
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The City and AT&T finalized a Site License Agreement between the parties, which was adopted 
by the City Council on February 18, 2015.  T‐Mobile did not submit a final site plan to the City in 
time for the City Council to approve a lease amendment by May 31, 2015, as stipulated by the 
Vacation Agreement.    Instead,  the City and T‐Mobile entered  into a First Amendment  to  the 
Vacation Agreement  (approved by  the City Council on May 20, 2015), extending  the  time  for 
the  lease amendment to July 15, 2015.   On July 9, 2015, T‐Mobile  indicated to the City  it was 
still in the process of considering a final site plan and was therefore not ready to enter into the 
lease  amendment.    Staff  recommends  the  Council  approve  a  Second  Amendment  to  the 
Vacation Agreement which would afford additional time until September 16, 2015, to complete 
the First Amendment to the Lease.   
 
Fiscal Impact 
No Fiscal Impact. 
 
Attachments 

 Second Amendment to Vacation Agreement 

 Vacation of Reservoir Property during Construction Agreement 
 
 

 
 APPROVED BY:   
      Rob Braulik, City Manager   
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 SECOND AMENDMENT TO AGREEMENT BETWEEN CITY OF MARTINEZ 
AND T-MOBILE FOR VACATION OF RESERVOIR PROPERTY 

DURING CONSTRUCTION  
 
 This Second Amendment to Vacation Agreement (“Second Amendment”) is 
made by and between CITY OF MARTINEZ (“CITY”), a municipal entity, and T-
MOBILE WEST LLC, a Delaware limited liability company (“T-MOBILE”), on this 
15th day of July, 2015. 
 

RECITALS 
 
 A.     T-MOBILE leases the CITY’s Property that is described in Exhibit “A” to 
that “Communications Site Lease Agreement” dated May 30, 1996, for mobile wireless 
communications purposes.  Pursuant to the Lease, T-MOBILE has the right to remain on 
some portion of the Property for approximately eleven (11) more years from the date of 
this Agreement.  
 

B.  On April 14, 2014, the parties to this Second Amendment entered into that 
certain “Agreement Between City of Martinez and T-Mobile for Vacation of Reservoir 
Property During Construction,” as amended by that certain “First Amendment to 
Agreement Between City of Martinez and T-Mobile for Vacation of Reservoir Property 
During Construction, dated May 20, 2015 (collectively, the “Vacation Agreement”) 
under which terms and conditions the CITY agreed that it would perform construction at 
the Property and enter into an agreement with another wireless provider to allow the 
construction of a wireless collocation facility on which T-MOBILE would be given the 
opportunity to collocate and resume operations under the Lease.  

 
C.   Section 6 of the Vacation Agreement included the terms that: 1) the Lease 

would be amended to substitute the location that T-Mobile will occupy under the Lease 
for the description of the leased premises set forth by, or incorporated into, the Lease; 2) 
the term of the Lease would be extended one additional 5-year renewal period; and 3) all 
other terms and conditions of the Lease would remain unmodified. 

 
D.   Section 6 of the Vacation Agreement also provided that the Lease amendment 

described by Recital C would be executed by the parties no later than May 31, 2015, 
which date was subsequently extended to July 15, 2015 by mutual agreement of the 
parties via the first amendment. 

 
E.   On or about February 18, 2015, the CITY entered into a Site License 

Agreement, under which terms and conditions New Cingular Wireless, LLC (“AT&T”) 
was given permission to use the Property for the construction and operation of a wireless 
collocation facility. 

 
F.   Thereupon, T-MOBILE and AT&T began the process of preparing a wireless 

communications site plan that would designate the location of specific equipment and 
facilities that would belong to T-MOBILE and be placed on the Property in tandem with 
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the construction of the collocation facility (“T-MOBILE SITE PLAN”).  Upon 
completion of construction, T-MOBILE would operate on the Property under the terms 
and conditions of the Lease and Vacation Agreement in the area shown by the T-
MOBILE SITE PLAN to be solely for T-MOBILE’s use. 

 
G.   At this time the parties anticipate that the T-MOBILE SITE PLAN will be 

completed and approved by September 16, 2015.  Upon the completion of the T-
MOBILE SITE PLAN, it is the parties’ intent to execute an amendment to the Lease that 
would substitute the location of the Premises that T-Mobile will occupy under the Lease 
by replacing the description of the leased premises set forth by, or incorporated into, the 
Lease with the area shown by the T-MOBILE SITE PLAN to be solely for T-MOBILE’s 
use.   

 
H.  The parties now wish to set forth their mutual understandings, covenants and 

agreements as set forth below. 
 
NOW, THEREFORE, the parties hereto agree to enter into this Second 

Amendment with the following terms: 
 
1.  The second sentence of Section 6 is hereby deleted and is replaced as follows: 
 
“The parties agree that by no later than September 16, 2015, they shall execute an 

amendment to the Lease (“Amendment”) that modifies the exhibits and/or description of 
the wireless communication facilities and the location of the wireless facilities on the 
Property to conform the Lease with the T-MOBILE SITE PLAN.”  

 
2. Except as amended or modified herein, the Vacation Agreement shall remain in 

full force and effect on the same terms and conditions as originally stated.   
 
3.  Each party represents and warrants that said party has full power and authority, 

and the person(s) executing this Second Amendment have full power and authority, to 
execute and deliver this Second Amendment, and that this Second Amendment 
constitutes a valid and binding obligation of each party, enforceable in accordance with 
its terms.  This Second Amendment shall be binding on and inure to the benefit of the 
successors and permitted assignees of the respective parties. 

 
4.   This Second Amendment, the Vacation Agreement and the Lease, constitutes 

the entire agreement and understanding between the parties regarding the subject matter 
contained herein and supersedes all offers, negotiations, and other agreements concerning 
same.  Except as provided in this Second Amendment, each and every term, condition 
and agreement contained in the Vacation Agreement will remain in full force and effect. 

 
5.   This Second Amendment shall be governed and construed in accordance with 

the laws of the State of California.  Venue shall be in the County of Contra Costa. 
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6.  The parties acknowledge and agree that each of the parties has been 
represented by counsel and that each of the parties has participated in the negotiation and 
drafting of this Second Amendment.  Accordingly, it is the intention and agreement of the 
parties that the language, terms and conditions of this Second Amendment are not to be 
construed in any way against or in favor of any party hereto by reason of the roles and 
responsibilities of the parties or their counsel in connection with the preparation of this 
Second Amendment. 

 
7.  This Second Amendment may be executed in counterparts. 
 
IN WITNESS WHEREOF, this Second Amendment has been executed and 

delivered as of the day and year first above written. 
 
CITY OF MARTINEZ 
 
By:________________________ 

Print:______________________ 

Title:______________________ 

Date: _____________________ 

 
 
T-MOBILE WEST LLC, a Delaware limited liability company 
 
By:______________________ 

Print:_____________________ 

Title:_____________________ 

Date: _____________________ 
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