CITY OF MARTINEZ CITY COUNCIL AGENDA

February 6, 2008

TO: Mayor and City Council
FROM: Veronica Nebb, Assistant City Attorney
SUBJECT: Continued consideration of Freitas General Plan Amendment including

resolutions approving a) Mitigated Negative Declaration with 2 substitute
mitigation measures, and Mitigation Monitoring and Reporting Program
and b) General Plan Amendment to re-designate approximately 3 acres of
a 5% acre site located at 635 Vine Hill Way from “Open Space” to
“Residential.”

DATE: January 30, 2008

RECOMMENDATION:

Continue consideration of draft resolutions after consideration of communication from the
applicant’s and the opponent’s legal counsel.

BACKGROUND:

The City Council held a public hearing on October 3, 2007 and on a 4-0 vote indicated to staff
their intent to approve a General Plan Amendment to re-designate approximately 3 acres of a 5
Y acre site, located at 635 Vine Hill Way from “Open Space” to “Residential” and directed
staff to prepare the necessary resolutions, with findings, for City Council action. This item was
brought back to the City Council on December 5th, 2007. Opponents of the project retained the
services of an attorney, Thomas Lippe, and presented 2 letters (included as attachments to this
staff report) to the City Council. At that meeting, the City Council continued the item to
December 19" to allow the applicant’s attorney additional time to review legal arguments
presented at the December 5" public hearing. On December 11" the applicant’s attorney
submitted a letter requesting that the hearing be continued to after the holidays to allow time for
a more thorough review, and because the attorney was out of town until January 16", 2008.
The applicant’s attorney, Dana Dean, has provided 2 letters presenting the applicant’s response
to the opponent’s letters. These 2 letters dated January 24™ and 30", 2008 are also included as
attachments.

The City Attorney office has reviewed these letters and will be prepared to respond to questions
and/or provide clarifications.



FISCAL IMPACT:

None at this time.
ACTION:

Motion to continue consideration of Freitas General Plan Amendment including resolutions
approving a) Mitigated Negative Declaration with 2 substitute mitigation measures, and
Mitigation Monitoring and Reporting Program and b) General Plan Amendment to re-designate
approximately 3 acres of a 5 % acre site located at 635 Vine Hill Way from “Open Space” to
“Residential”.

ATTACHMENTS:
1) Letter from Thomas Lippe (opponent’s legal counsel) dated November 28, 2007
2) Letter from Thomas Lippe (opponent’s legal counsel) dated December 4, 2007

3) Letter from Dana Dean (applicant’s legal counsel) dated January 24, 2008
4) Letter from Dana Dean (applicant’s legal counsel) dated January 31, 2008

/ W
APPROVED BY: %’

City Manager



Law Oflices of
THOMAS N, LIPPE. arc

329 Bryant Street Telephene: 415-777-5600
Suite 3D Facsimile: 415-777-9809
San Francisco, California 94107 Email:Lippelaw@sonic.net
November 28, 2007
Mayor and City Council

City of Martinez — Ciry Hall
525 Henrleila Streel
Martinez, CA 94553

Re:  Freilas Development al 635 Vine Hill Way — Subdivision 9120, proposing General
Plan Amendment and later Rezoning of portion of Private Permanent "Pine
Meadows” Open Space

Dear Mayor Schroder and City Couneil,

This office represents Keep Qur Open Space, an association of citizens who live in the area
of this project. as well as Mark and Loma Thomson, who reside at 918 Meadowvale Courl in the
City of Martinez, on property directly adjacent io the open space sought to be developed by this
praject. T am writing o submil additicnal public comment on Lhis projecl for the Council’s
consideration al its public hearing on December 5, 2007.

As vou know. property owner Gary Freitas has applied (o amend the City’s General Plan to
change the land use designation of approximately three acres at 635 Vine Hill Way {Assessor's
Parcel No, 162-420-009) from “Open Space™ to “Residential.” This project would require rezoning
the property from “08" to “R-107, and would require approval of a Major Subdivision Map to allow
for five single family lots.

Approval of this General Plan Amendment will violate the California Environmental Quality
Act, al Public Resources Code §§ 21000 &f seq., in a number of respecits.

1. Deleting the Open Space Mitigation Mensure Required by the 1976 Subdivision
Approval Would Vielate CEQA.

Delering the Open Space mitigation measure required by the 1976 Pine Meadows subdivision
approval would violale the California Environmental Qualily Act (“CEQA™), which govems
whether, when, and how agencies may eliminate mirigation measures previously adopled under
CEQA. See Napa Citizens for Honest Governmeni v. Napa County Board of Supervisors (20013 91
Cal.App.4th 342, In the Napa Citizens case, the court announced several rules thal agencies must
observe when deciding whether to delele a previously adopled miligation measure.
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Firsl, as a general ule governing the cowrt’s consideration of a challenge o an agency
declsion lo delete a previously adopred miligation measure, the court stated that “the deference
provided (o govemning bodies with respect Lo land use planning decisions must be tempered by the
presumption thal the governing body adopred Lhe miligation measure in the firsi place only afier due
investigation and consideralhion.™ /4. al 359.

Second, the court identified Iwo specific requirements that must be followed if an agency is
(o legally delete a previously adopted mitigation measure, stating that “a governing body must slale
a fegitimate reason for deleting an earlier adopled mitigarion measure, and must supporl that
statement of reason wilh substantial evidence.” fd. (emphasis added).

Third, in Neshing oul what it meant by the term “legitimate reason,” the courl stated: “The
modificd EIR also must address the decision to delete a miligalion measure. In other words, the
measure cannol be delered without a showing that it is infeasible.” fd. (emphasis added).

Fourth, the court cencluded its decision on this issue by stating, “I no legitimate reason for
the deletion has been staled, or if the evidence does not support the governing body’s finding, the
land use plan, as modified by the deletion or delelions, is invalid and cannot be enforeed.” fd.

Here, the City clearly adopled a prior miligation measure pursuant to CEQA — preserving the
property in question as “permanent private open space” - lo reduce sigmilicant impacts related (o the
1976 Pine Meadows Subdivision. On July 6, 1976, the City of Martinez Planning Commission
certified the Environmental Impact Report (“EIR") for Tract 4744, Pine Meadows. Tract 4744
includes the subject property located a1 635 Vine Hill Way (Assessor’s Parcel No. 162-420-00,
hereinafer referred to as the “Freilas Property”™). The EIR identified a potentially significant visual
impact near Vine Hill Way and found (hat a change to the project (o provide a “minimum 250-300
fool wide scenic and open space easemenl” was a miligation measure thal would reduce this impact.
(See EIR for Tract 4744 Pine Meadows and Tracl 4774 Muir Heighis, dated April 1976 (hereinafier
“1976 EIR™), pp. 3, 9, and 36, attached hereto as Exhibil 1.)

The City thus conditicned approval of the subdivision on preservalion of several lots as
“permanent privaie open space™ with scenic casements granled to the City, These lots included Lots
26 and 27 shown on the (entalive map,’ which constitute the portion of the Freilas Property that is
the subject of the current General Plan Amendment proposal. (See letter from City of Martinez
Planning Commission Secretary Barry E. Whittaker lo properly owner James Busby, daled July 9,
1976, pp. 1 and 3, aitached hereto as Exhibit 3; and the tentative subdivision map appearing as

'These lots were ullimalely combined with Lot 25 and collectively designated “Lot 22™ on the [inal
subdivision map. (See Final Subdivision Map for Tracl 4744, Sheet 2 of 14, attached hereto 85 Exhibil 2.)
Lot 22 is now commonly known as 635 Vine Hill Way,
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Figure 7 o the 1976 EIR, attached hereto as Exhibit 4.}

The City thereafter adopted Resolution 108-76, which amended the General Plan Lo change
the zoning on that portion of the Freitas Property from “planned public open space” 10 “Privale open
space.” (See Resolution No. 108-76, dated August |8, 1976, and map of “Proposed General Plan
Amendments,” attached herelo as Exhibit 5.) This private open space was inlended to be
“incorporated into a "horse set-up’ lot, restricted by a ‘scenic easement” prohibiting the erection of
structures, ohscure fencing, or grading.” (See Planning Commission Staff Report dated July 6, 1976,
attached hereto as Exhibir 6.)

While the Negalive Declaration prepared for the current General Plan Amendmen! proposal,
as well as the staff reports lor the Planning Commission and the City Council, discuss the deletion
of this mirigaiion measure, nowhere do they state a “reason” for deleting it olher than to allow the
owner o develop the land, This is not 2 “legitimale™ reason to delele this mitigation measure. As
stated in Nape Citizens, the question is whether continued implementation of this mitigation measure
is “Infeasible.” There is no suggestion by the Cily that maintaining this open space is infeasible or
that doing se is ne longer effective in reducing the previously identified visual impacl.

2. The Mitigation Measures Necessary To Reduce the Visual/Open Space/Aesthetic,
Hydrology, and Water Quality Impacts to Less Than Significant Violate CEQA.

It is generally unlawful under CEQA o defer until afier projeci approval the development
of mitigation measures needed Lo subslantially reduce potentially significant impacts. Sundstrom v.
County of Mendacino (1988) 202 Cal App.3d 296, 307, The Sundsirom court held thal an agency
may nol rely on mirgation measures of unknown efficacy to conclude that a project’s potentially
signilicant impacts will be reduced Io a “less-than-significant™ level. fd.. see also Quail Botanical
Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal. App.4th 1597, 1606 (“[T]he City cannot
rely upon post approval miligalion measures adopted during the subsequenl design review process.
Such measures will not validare a negative declaralion.™); Ore Fino Gold Mining Corp. v. County
of Ef Dorado (19903225 Cal.App.3d 872, 884 (“There cannol be meaningful scrutiny of a mitigated
negative declaration when (he mitigation measures are not set forth at the time of project approval.”).

There are limired exceptions ro this general rule in circumstances (1) where developing the
miligation measures for the kinds of impacts ar issue is infeasible, or (2) where developing the
measures is [easible bul praclical considerations prohibil the formulation of those measures before
approval and achievable performance standards are specified. Sacramentfo Old City Assn. v. City
Councif (1991) 229 Cal.App.3d 1011, 1028-1029,

Here, the Negartive Declaralion for the current General Plan Amendment proposal idenlifies
Mirtigation Measure “AFES-2" [or potentially significanl visual/open space/aesihelic impacts as
follows:
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The visual heighi the units ultimately be built on the proposed lots (Design Review
approval entiflemenis not requesled al this lime) be reduced by either lowening the
average elevation of the homesiie be [sic] off-haul grading and/or imposition of a
more resticiive height limil {e.g. single story 18' maximum) than the 2 story 25'
maximum typically allowed in the proposed R-10 Zoning District.

(See Draft Negalive Declaration [or Freitas Development, signed June 29,2007, p 5, allached hereto
ag Exhibit 7.} The stafl repori for the Qclober 3, 2007 City Council meeting (al page 5) reslates the
same miligalion measure. This miligation measure |s not fully developed or specific, yet there is no
reason Lo Lhink il is not feasible 1o be specific.

The Negalive Declaration also identifies hydrology and water quality impacis as “less than
significant with mirigation incorporation.” {See Exhibit 7, pp. 11-12.) Thus, withoul the mitigalion
measures identified in the Negarive Declaration, these impacis would be potentially significant,
requining that the City prepare an EIR before apptoving the project. The Negative Declaration relies,
for its measures o miligale hydrology and waier quality impacts, on several mitigation measures that
will nol be [ully developed until after project approval. ({d. at pp. 13-14.)

Mitigation Measures “Hyd-1" and “Hyd-3" require the project’s furure application for,
oblaining of, and compliance with the City's National Pollution Discharge Eliminating System
(“NPDES™) permirt (known as the “C-3 Permil™), issued by the Regional Water Qualily Control
Board pursnant lo the federal Clean Waler Act and the siale Porter-Cologne Waler Quality Acl. (7d.)
Bul there is no particular reason that applving for and obtaming the permit befere project approval
is “infeasible.” The only reason it is not being done now is the applicant’s desire (o splil the General
Plan Amendment approval from the rezoning, subdivision map, and sire plan approvals. The desire
to splil the approval process appears (o be more 2 malter of convenience than “feasibility.”

Likewise, Mitigation Measure “Hyd-2" requires the applicant 1o prepare and implement a
Storm Waler Pollution Prevention Plan (“SWPPP"} lo reduce potential impacts 1o surlace waler
quality 1hrough the construclion period of the project, 1o be submitted Lo the Ciry prior to approval
ol the grading plan. (/@) The City is required o approve the final design for operational period besl
management practices (“BMPs”). Again. there is no particular reason that preparing, submitting,
and approving the SWPPP prior 1o project approval is “infeasible.”

Similarly, Miligation Measure “Hyd-4" requires landscaping proposed as part of the project
(o uiilize Integraled Pest Management (“IPM™) practices to reduce the potential sources of pollution
on the sile. and requires thal the applicant designate an IPM certified applicator in the Operations
and Mainlenance Plan submitted to the City prier lo issuance of a Certificare of Occupancy, {fd. ar
p. 14) There is no reason that designaling an [PM certified applicator and incorporating IPM
practices before project approval is “infeasible.”
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Therefore, approval ol this project based on these undeveloped mitigarion measures without
preparing and certifying an EIR would violate CEQA.

3 Segmentation of the Project Approvals Vielates CEQA.

CEQA generally prohibirts the segmentation of a “project” for purposes of environmental
review, Whar constitutes the “project” for purposes of CEQA is not determined by individual
permits ot approvals; rather, it is the activily having an effect on the environment, in this case the
proposed rezoning and development of approximately three acres of land currently protected as open
space.”

Here, the City has segmented the approval process by allowing the applicant to firsl apply
for the General Plan Amendment, then separately apply for the subdivision and rezoning at a later
dale, and then again separately apply for the sile plan approvals, For example. the whole of this
project includes Miligation Measures “AES-2" and “Hyd- 1" through “Hyd-4,” discussed above. But
the impact of adopling these measures ¢cannol be evalualed now, nor can their efficacy in reducing
aesthetic, hydrology, and water quality impacls to a Jess than significant level, because they are
general requirements {or in the case of AES-2, just suggestions and examples) with the details to be
provided after General Plan Amendment approval in the course of subsequent permit proceedings.

As a resull, Lhe Negative Declaration does not assess the environmental impact of the entire
project. leaving more derailed review of the site plans to a later date. This segmentation of
environmental review violates CEQA.

For the forgoing reasons, Keep Our Open Space and Mark and Loma Thomson request thal
the City Council deny Lhis application for a General Plan Amendmenl.

*The CEQA Guidelines define “project™ as “the whole of an action, which has a polentigl for
resulling in either a direct physical change in the environmenl, or a reasonably foreseeable indirect physical
change in the environment...” 14 Califomia Code of Regulations (“CCR™} § 15378(z). “The lerm ‘project’
refers io the acrivity which is being approved and which may be subject 1o severzl discretionary approvals
by govemmenial agencies. The term ‘project” does nol mean each separare governmental approval ” 14 CCR
§ 15378(c). Guidelines § 15378, subd. (d) further states, “Where the Lead Agency could describe the project
as ... a development proposal which will be subject to several povernmental approvals under subdivision
{a¥2) or {a)(3), ihe lead agency shall describe the project as the development proposal for the purpose of
environmental analysis,” 14 CCR § 15378(d).
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Thank you for your attention to this matter,

Yery truly yours,

At
&
Tlmnm&lﬁs

Enclosures

A ThomeonyComC ] e commuam leter w Cige Comneil.wpd
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i By e _J..PUGHDL r,|;-
ENVIRONMENTAL IMPACT REPORT
' TRACT 4744 PINE MEADOWS

and
‘ TRACT 4774 MUIR BEIGHTS

Prepared by: Berry E. Whittaker
Planning Director
City of Martine:z

April 1%74
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€. FKaiser Foundation Hospital--occupancy and use of the
existing {formerly Martinez Health Center) facilities

8. U.A, Craftsmen-Plumbers Union Hall and rralning center
under consbtruction

10. Farmers Market at Center and Glacier: 31,000 sq.fr.
retall space apptroved

For che purposes of this EIR, the "neighborlicad” in which these prejects are
oceurting is bounded by Alhzmbra Avenue ab Yine Hill Way; the V.A. Hospital at
Muir Road; State Route &4 at Morelle Avepue and the Glacier Drive/Milanc Way
overcrossing, and at the City Iimits on Center Avenues. All traffic im, oub, or
through this “"nefghborhood"” must use the above-noted streets. 1In addition, this
"neighborhood" 1a defined for some purposes ms including a few lots in the Muir
Oaks subdivision whiech overlook portions of the subject sitea, or which must
overleok ene of the subject sites in routine trips to and from home. (See Fig. 1
for "nelghborhood" boundarieg, location of aubject sites and other project =zices

discussed herein.)

B. EUMMAERY STCNIFTCANT TMPACTS: MITIGATION

Potential Substankislly Adverse Envirommental Impacts: Three general

areas of slgnificant sdverse envirommental impacrs have been identified aa poten-
tiaily erising from implementation of the subjeck projects. One of these areas,

craffic impacts on Center Avenue in Pacheco arising from the subject projects
together with other projects already spproved, has been identified as a potentiel

substentially sdverse enviTommental impact, mecessitating the preparatiom of this

EIR, Other sreas of potentislly significant adverse impact include traffic im-
pacts generally school load gensratiom, snd visual impacts of the subject projects.

1. Traffic Impackts: Adverse impacts are projecred for major aceesa
routes to the subject sites and related development projects, and within the

neighborhood,

a. Center Avenue at the City limirs (entering FPacheeco): A sub-
stantialiy azdverse envirommental impact of che projecta discussed
herein is the estimated increase in traffiec volume at this locatiom.
From che City limits eascerly to Aspen Drive in Pacheco, Center
&venue can best be degeribed as a narrow, roupgh, bumpy, marginally
improved street., An elementary (Pacheco Elementary, MEt. Diablo
Unified School District} 1s located on this portion of Center Avenue,
The absence of any graded or otherwise fmproved walkways alongelde
Center Avenue means thet the school children mest wall zlengside the
road, perilously close to passing traffic. Existing homes are
generally quice close to the paved atreer, The rough texture ofF the
pavement and bumpy nature of the rosd means that an unusually high
noise level is generated from traffic slong this srreer, The opening
of the Route 4 Freeway (ond more particularly, che closing of the
Glecier Drive connection to Route 4) was the principal cause of an
loncrease in the traffic volume on Center Avenue immediately east of
the City lMmics from 7,058 vehicles per day in Jamuery, 1975 to
8,102 vehicles per day in Februmery, 1976. This traffic level was
achieved with a toral of 1,664 occupied living unite in the subjectk
"neighborhood!", exclusive of the few lots in Muir Daks., A County

5.




as beneficial to the schosl districrs, which have been experiencing financial
difficulties from declining enrollment (and hence, declining State aid, but
more or less fixed facilicy and cverhead expenzes).

3. Visusl Impact: Adverse visual Impacts are expected co cccur Im two
locations--along Vine Hill Way {and From some of the Vine Hill Townhouses
which overlook a portion of che site) adjoining the projects and from several
lote within Muir Daks overlooking the subject projects.

a. Vine Hill Way: Since originally submitted, the project plans
have been extensively modified to reduce the visgual impack along Vine
Hill Way. As now proposed, no lots front Vine Bill Way; hence, nenc
but minor improvements are propesed for Vine Hill Way. From Morello
Avenue weszterly severn lots back onto Vine Hill Way, However, these
lots are planned to be developed at mear natural grade. In addition,
the rear 50 feet adjoining Vine Hill Way, is planmed to he dedicated
48 &8 scenlc easement, and planted with trees, bteo act as a buffex
berween Vine Hill Way and the fenced-in padded lots. Frem Morello
Avenue easterly a minimum of 250 - 300 Foot wide scenic and open space
easément is plamnned adjoining Vine HI1l Way, bekween the street grade
and the lots at the top of the kooll.

Host obtrusive-from Vine Hill Way will be the new houses at the top

ef the "Coward Knoll". Although cucting of this knoll hes been reduced
to about 10 feet on the latest plans, the houses on top of this knpll
will be quire visible from Vine Hill Way. The greatest impact would be
ac the crest of the hill on Vine Hill Way. A second area of impact is
on several of the knoll top vnits in the Vine Hill townhouse project,
who have an excellent view of the present knoll, and to whome the knoll
Lop houses will be mesc visible. (See Fig., 2.)

Mitigation: In addition to the mitigation already lncorperated into
the plans (in the nature of moving lots away from Vine Hill Way, reducing
cuts and saving en cak tree), a requivement that lata om che kneoll-top
be restricted to a single-story comstruction above street grade would

minimize theit impact on the scene.

b. Muir Qaks: Six lots on Milden Road (4910 te 5014 Miiden Road)
immediately adjein and overlook rhe 140-1lot tract. Their view 1s of the
central county area, from Buchanen Airfield northerly, with natural
terrain, open hillsides and knoll in the immediace foreground. The
foreground view would be replaced instead by housesa on graded pads.
excension of Snow Drive im particular would result in new houses on
padded R-10 lots (10,000 square feet minimum area) adjacent and very
visible to 4219, 4927, and 4941 Milden Road., The other impacted lots
would have either R-40 minimum lots edjacent or somewhst longer range

views of the E-10 locs.

The

Mitigation: Extensive mitigation In the nature of reducing the
number of lors in thig area, increasing their minimum and average
size, and reducing the grading has elready been incorporated inmto the
plan., The addirion of & requirement that the knell-cop lots be re-
stricted Co one-story construction {above the street) would further

MARTIKE?
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houses would mitligate some of the adverse impacte,

schools For pedestrian and bileycle traffic.

6. VISUAL IMPACTS: The develepment of the subjecr projects 1s expected to re-
sult in adverse visual impacts in several locations,

A. VINE HILL WAY: Adverse visual impacts are expected to opccur along the
portion of Vine Hill Way abutting the project (Tract 4744 . Currently the
scene along this portien of Vine Hill Way is largely rural with open hill-
sides ad{oining the road, and Fairly long vistas available. Some views of
developed realdenrtrial tracts are seen from a vardery of places, but rthe pre-

dominant "flavor" of the view iz rtural.

The subject project would introduce a number of new resldenrial tract dwellings

The impacts from these units has bezen greacly reducaed by plan

into this scene.
Presently houses

modification since the original Teuntative Map was submicted,
back onto Vine Hill Way, buffered by a planned 50-foot scenic {(and landscaped)

s & Eback from Morello Avenue southwesterly. 1louses will occupy the minor hooll
("Coward Knoll") adjolning Vine Hill Way, but grading has been reduced, and rhe
sarback to the padded lots inecreased to 250-300 feer [rom Vine Hill Way. The
intervening acreage i8 a part of one large "acreage” lot on which the owper would

presunably graze horses,

Earlier plans called for subsrantial grading on the knoll top (55 feet of cut
versus the 10-15 feet aow planned), and houses frenting and baclilng close onko
Vine Hill Way. Nevertheless, new residences will replace existing hillside as the

skyline throughgout this area.

MITIGATION: Restrictlon of knoll top-lots to sne-story (above street level)
Requirements f or rear and

side vard tree screening would furcher witigate the Inpacte.

B. MUTR OAKS: Six lots on Milden Road (4919 to 5014 Milden Road)

immediately adjoim and overleook the 140-lot tract. Thelr view 1s of the
central county area, from Buchanam Air Field northerly, with natural terrain,
open hillsides andknolls in the immediate foreground the views would be replaced
instead by houses on graded pads. The extension of Snow Drive in particular
wonld result in new houses oa padded B-10 lots (10,000 sguare feet minimum area)
adjacent and very visible to 4919, 4927, and 4941 Milden Road, The other im-
pacted lote would have elther R-40 minimum lots adjacent or somewhat longer

range views of the R-10 lote.

MITIGATION: Exrensive mitigation in the nature of reducing the number of lota 1n
This area, increasing their minimum and average size, and reducing the grading

has already bezen incorperated into the plan, The addition of a requirement that

the knoll-top lots be restricted to one-story construction (above the street)

would further mirigate rhe impact, Additionally, the lots bhacking eonto the
California Riding and Hiking Trail could he developed at 10-15 feet below the natural
grade, with private vard fences installed at the toe of the cut bank(hence, visually
below che vicw of the Muir Oaks homes), These mitipation devices would combine

ro minimize the intrnsion of rhe new homes into the views from the existing Muir

Oaks homes.

C. PLEASANT VIEW: A pumber of the houses in the Pleasant View tracts have
nice views overlooklng rhe site of Tract 4744, These houses were conekructed

aa,
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July 9, 1976

My. Jsmes Busby
PO, 430
Martinez, CA 94533

Dear Hr. Bushy:

At its meeting of July 6, 1976 the Planning Commission certified an BEIR and
Addendum for Pine Headnws subdivision, voted to rerommend.to_the City Council
thak the property be rezoned to R-6.0, R-10, R-40 and Open ‘?paﬂeb and approved
a tentative map for the svbdiviaion.

Conditions of Approval for the tentative map are as followa:

1. Approval is conditioned upon the necessary General Plan amendment
and rezoninges being adopted by the City Council,

2, LOTS: Revisions shall bs mada co the lotbing as folleowa:

a. Lota #28 and 27 shall be eliminated and combined with
Lot #25.

. Lot #59 ghall be eliminated and combined with Lot #26.

e. Lots #77 and 78 shall be eliminated and combined, slong
with a rear portion of Lot #67, with Lot #66, making
Lot #66 & mininum size of two acres,

d. Lot #135 shall be eliminated and combined with.Lot #134.

The net result iz 132 residential lets plus Lot #134 (+135)
planned for park dedication.

3. GSTREETS: Revisions shall be made to street plans as follows:

a. Center Avenue shall be extended as an 84 foot right-of-way and
half-width street (curb and putter on ome sids, plus streat
paving for a 32 ft. half street} from the subdivision boundary
te Vine Hill Way, skirting the golf course. (Relocation of the
9th tee appeara to be necessary but readily accomplishable)

The need for screening glong Center Avenve should be studied

and screening Included in the required work if decermined as

necessary by the City Engineer. 1In the event this sezction aof
. Center Avenue 13 complete prior to Counky improvements in

EXHIBIT =
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Pacheco have been completed, this section shall he barricaded end
kept closed at both ends until the Pacheco eection is opened,
(Removal and repairs of temporary barricades shall be by City
forcesa.)

b, Center Avenve aligmnment (horizontel and vertical) shall be studied
from the project boundaries to the Route 4 interchange at Pine
Street to insvre that the portion within this tract ias properly
designed to work with future fmprovements in thias direction. Study
plans shall be included with improvement drawings submitted to the
City Engineer for checking. Center Avenue withia che subdivision
shall be a 64 foot street within an 84 foot right-of-way. Side-
walks shall be st the property line with 5.5 foot planter strips
between the curb and sidewalk,

e, Morello Avenue at Virne Hill Way: The exieting eucalyptus trees
are Lo remala in a center median, with existing Vine Hili Way
fmprovements forming the east bound treffiec lanes and new eonstruc-
tion of Morello Avenue forming the west bound traffic lanes; bwe
intersections with Vine Hi1l Way, including left-turn refuge and
right-turn tapers shall be designed and constructed with the subject
gubdivision. (An existing water line along Morello Avenue alignment
may be required to be relocated at tha derermination of tha City
Engineer; any relocation shall be at the expense of the subdivider.}
Morello Avenue alignment may be required ta be relocated at the
determination of the City Engineex; any relocation shall be at Lthe
expense of the subdivider.) Worello Avenue within the subdivieion,
except at Vine Hill Way and at any necessgary transition section
thereto shall be a 64 foot streat in an B4 foot right-of-way, with
6idewalks at the right-of-way line and a 5.5 foot planter between
the curb and-sidewalk,

d. ¥Vine Hill Way: The developer shall insatall a structural overlay
on the exiszting pavement, plus perform minor widening (co 24 foot
maximum widrh pavement) as can be accommodated without sipntficant
grading.

@. Minor streers may be 32' wide in a 50' right-of-way.

f, Stop sligns shall be installed by the developer as follows:
Morello at Center (4); 21l connections to Morella {including
Snow Drive) and Center Avenves (6); Vine Hill Way at Morello
{2); and Center Avenue at Vine Hill Way (1).

B. Street names shall be reviewed later; some changes are required,

4. Grading: CGrading reviaioums shall be requlred as Follows:

. a8, Change pad types az follows:
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(1)} from ¥ story side split to full scory side splits:
Lots 21, 22, 28, 38, 39, 97, 98

(2) from flat to % stoxy mide splits: Lote 37, 13C
(3) frow £lat to full story split: Lot 45
b. Daylight Lot #1 pad into Morello Avenue Tight-of -way

c, Contour grading required along Lots 57-59 and Morella Avenue:
#66=67; 76-79; 88-94; 05.98; 113-112, and 135-139.

d. Lots #108-111 should be lowered as much ag feasible below the .
grade of the California Riding and Hiking Trall adjoining theas
lots (up to 13 feet below traill grade).

Scenic Fagements: Scenic egsements prohibiting grading, tree removal,

conabruction of obscure fencing and gtructures of any type except
berns and/or sheds associated with and ineidental to the keeping of
animals on the site shall be dedirasted to the City of Martinez ovear
all of Lote #26, 27, 59, 77 and 78, and all of Lots #25, 66, 47,
102-106, 107 and 112 except reasonable area for residences and
associated buildings and ysrds therefor (all lots ss showno on the
propoded Tentative Map).

Park Dedication: Lors #134-135 (not less than 1.65 scres) shall be

dedicated to the City of Martinez aa neighborhood park land. As a
result of this requirement there shall be mo land purchase based
park dedication fee ($125 per dwelling unit) on this subdivisien.

The developer shall construct curb and gutter and one half street
section of Center Avenue adjoining the lots to be dedicated. The
costs of eurb and gutter and paving half the streat acrose rhe
dedicated lots shall be credited against park development based

park dedication fees (normally 4300 per dwelling unlt). In addi-
tion, Lthe costs of providing required utility service (water, sewer,
pruer, gas, relephone, etc.) to the dedicated lots shall be credited
agalnst the required fees, Resultant fee requirement is estimzbted
a3 follows:

a., Land purechase bage: None
b, TDevelopment base: 2300/dv = 132 du= 819,600
¢. Less eptimated improvements- 14,000
Escimated Net Fee: . $25,600 -
. f‘F}!

In addition, and withour Further credit, the developer shall dedicate
the underlying fee citle for the land now covered by an Open 5pace and
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Park Use Easement to the City of Martinez; the land is generally
bounded by Lota #134-139 Tract 4744 and the Pleasant View Units
3 snd 4 tracta, :

TRAILS: The developer shall dedicste as road tight-of-way the
land on the northerly side of Vine Hill Way and Morello Avenue
(from lot 58 southerly) between the present right-of-way line

and g line at leagt 50 feek northarly of the final edge of pave-
ments of chese two streets. The developer shall prade a 12-foot
trall near the middle of this srea and plant a row of trees at
25-40 feet on centers on each side of cthe trail, Trail construc-
tion and tree placement shall conform genersally to construction
atandards as used by the East Bay Reglonal Park District.

The developer shall caonstruct a specially marked {exposed aggregate
concrete, Bomanite, or equivalent) &nd signed (Ped and Equestrian
X-+ing) crosswalk where this trail crosses Moreilo Avenue in the
vicinicy of Lets #5359 and &0.

{This trall will provide 4 link from tha Californls Riding and
Hiking Trsil on Lot #66 to sn exlsting trall in the Vine Hill
Townhouse project (and hence to Hidden Lskes, ete,)

Develaper shell dedicace &0 ft. of roadway right-of-way slong
Yine Hill Way batween Horello and A.P, 162-400-02, There shall
be 10 ft. roadwsy right-of-way dedicated elong Vine Hill Way
between the Center Avenne commection to Yine Hi1l Way and the
northerly property lins of &4,P. 162-400-03. (This provides space
for a pathway along Vine Hill Way from Morello to Center.,)
Devalopar shall grade and pave to park otandards 47 A.C. walkway
in all of the above crail or pathway locations.

The developer shall dedicate a trall over oll pipeline easemankt{s)
in the vicinity of Lats #13])-134, and unusable portions of Lot #133,
and construct a 12-foot traill, two rows of trees, and a cross-walk
in the same manner as the above, from the California Riding and
Hiking Trail on Lot #133 to the dedicated lat #1234,

A& 20-foor wide non-exclusive gassment shall be dedicated to provide
aecess to the California Riding and Hiking Trall over the driveway
to Lot 112 and betwsen Lots 111 and 113,

TREES
a. Existing Cak trees shall be pregserved on Lots #B-%, 34, B81-82

and 112, Grading plens shall be revised to not provide for any
grading within the dripllnea,
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b. Street trees, Center Avemue and Morello Avenue:- Not less than
three street trees shall be placed on all lots fronting eicher
of these streets; two of these trees shall be placed in the
plancer areas required under Conditien #3.b and 3.c. Corner lots
ghsll have not less chan six street treea, with two In the
front planter, and three in the street-side side yard; lots
on the corner of Morelle end Center shall hsve three trees in
che street=-side side yard planter area.

c. Btrest trees, other strests: WNot less than two street Erees
per lok, five on corner lots.

@. Rear yard trees: Not less tham two trees per lot shall be
required in che rear ysrds of Lots #6-15; 30-40; 60-66; 79-083;
100-106; 108-111; 126-128; 131-133; and 135-139.

e, Side vard crees: HNot less than two treee shsall be planced 1w
the exposed side.ysrd, adjoining the house, on Lots #17 and 5E.

f. Trall: Trees shall be planted on both sides of the trail
required on Locs #26, 5%, 60-66 and 131, as specified under
Cordition #7.

g. All trees required sbove, pluz lawn installation in all front
yards and street-aside side yard areas shall be shoun on a
plan to be approved by the Planning Department and guaranteed
in the subdivision performance bond,

9, Sewer Access: Sewer access via pipeline stubs and ezsements shall be
provided in the location and gquantity requested by the Mt. View
Sanitary District along the common boundary with the Muir Oaks Tract.

10. Water Pressures: A4l1 iots over elévation 300, except Loc #112 will
experience somewhat lower water pressures {(gbout 30 psi minimum)
than normal (aboub 40 pal minfmuem), but this shovld prove adequate
for normal domesrtic needs. The developer shall so inform the
Real Estate Commisslaner of thiz fact and the appropriate lot
oumbers, for Inclusion in the Public Repert on the subdivisisn.

Lot #112 will require a private pumping system ar, alternatively,
would require a commection to the Muir Osks Hydropneumatic system.

11, Architeckiral:

a, The follewing locs shell be limited to one story (above
street grade) construction; lots #29-16, 79-83, 99-105, 108-111
and 113.

' b. AIl street-side side yards on corner lots, plus exposed sides
on Lots #17, 18, 58 and 136 shall recelve architeccursl treak~
ment consistent with frent elevations.
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c. BRest elevations on Lots #6-15, 30-36, 60-86, 79-83, 100-106
and 108-111 zhsall recelve arehitactural treatment consistent
with front elevations.

12, Fencing: The developer shall instsll fencing as follows:

a. Cattle-atrength wire fencing around the boundary of Lot #25
{comprised of shown lets £25-27 and 59); Lot #66 (comprised
of shown lots #66, 77, 78 and the tear portiom of #ﬁ?},
Lot 107 and 112,

b. StrEEtfsidE eida yard feocing from the rear corner of the
house straight back to the property line on all corner lots -
(total 13}, .

13, Construction Plang: Grading and improvement plans shall be sub-
mitted te the Planning Department far gpproval prier to approval
by the City Engineer,

14. Design Review: House plana shall be submitted for review and
approval of the Planning Gommizsion prior to the issuance of any
building permita.

-: . 15. cClearing: The thistle, or wild artichoke infestation on Lot #26
: and adjeining areas shall be removed by the developer durilng
clearing operations,

16, Abandon Access: The Planning Commiasion recommends to the City
Council chat the 10-foor wide pedestrian asccesa eassment betwean
Center Avenusn and the Open Space and Park Use Easement, lying over
g portion of Lot #1139 be abandoned after dedication of Center
Averme end Lors #134-135 to the City,

Very Lruly youra,

Ay Ll

Barry E. Whittaker, Secretary
Marfjinez Planning Commission

mf

ce: City Eng,
Bldg. Inap.
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RESOLUTION NO. 108-76

AMENDS GENERAL PLAN TD TRACTS 4744 and 4774

WHEREAS, the City Couneil of the City of Martinez hag -
received a recommendation from the Planning Commission to amend
the General Plan to Tracrs 4744 and 4774 in the vicinity of
the Yeteran's Administration Hospical area; and

WHEREAS, the effect of the General Plan amendment 418 ro
increase the total number of lots in the two gubdiviaions by
22}, reduce permanent open space by approximately two acres,
change some permanent public open space to permanent privatae
space and grade and build on three knolls adjeining Mulr Ogks;

and

WHEREAS, tha EIR and addendum were certified to by the =

- Martiner Planming Comml5§ion prisr to its recotmendation to the

City Council; and

WHEREAS, tha City Council held a public hearing this data
and considered the recommendarions.

ROW, TEEREFORE, BE IT RESOLVED, by the City Council of
the City of Martinez chat the General Plan be and the pame is
hereby amended, pertaining to Tracts 4744 and 4774, bounded
by Vine Hill Way, Muir Caks, V.A. Hoapital, Orleans Plazs
Kalsecr Hospital, Pleasant View No. 3 and Pine Headows Gulfrﬂaurse.
and changea Tract 4774 from "Perkway Holding Zone" to Res dencial,
0-6 du/acre and permanent open space; and Tract 4744 providing
for minror changes in boundaries between Residenclal, 0-6 dufacre,
and permanent dpen space, and changes their permanent open
space from 'plamned public open space” to "Private open spaca".

Mohok Ak ok Ak kK

I HEREBY CERTIFY that the foregoing i3 a true and correct
copy of a2 resclucioen duly adopted by che City Council of che
City of Martinez ar a regular meeicng of said Council hald
on the 18th day of Auguse, 1276, by the following vote:

GIANNO, KRAUSE, LANCE, THELEN, SPARACINO

AYEE ! Councilpen -

NOES: Councilmen = NONE
ABETAIN: Councilmen = NONE
ABSENT: Councilmen - NONE

&

EXHIBIT 5 st Jus
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. Staff Thal the Plsnning Comniasion, by Tescluriom, adopt the recommended
(’1ﬂ:ummendation: anendment to tha General Plen spd recomrend ¢ the Ciey Council
tnat it do the eame.

Discussion: The ‘effects of amending the Geﬁerul,Plan 48 recommended are sum-
merized sa fallowas:

i, naltg 1nureluea

‘a, Trsct &Zﬁ# The plan recuunmndgd for approval will
yield aboucr 132 lota conaistent with theé Ceneral Plan
arendment, as .oppossd to zbout’ L16 lote if déveloped
to conformence to present Gencral Plean policy:
EFPEGT ' Increaua aE 16 lota +.

B ITrnct #?Tﬁ. The plun 'eanmmmnded Ear lpp:avul vill
B yiald nbnuf ﬁﬂqutﬂ conglstent! Ui:h Ehe; ‘Géneral: Plan
o ki ndment{ 2 pbnsed“tn about! 54 lots' dE develnpuﬂ
o & :hnfnrmnnﬁé"tb nresent Generwl Flan policy - b
TN .ﬁ'.extended ‘onto’ this sita: ZoR S :
T Rt IO RS EFFEET "I:ﬁirﬁfﬁ of: g 1m:u B =

2. Permanent Dpen Space -.

a. Reducthn nf Rrﬁa, Tract 4744: Thers would be a reduc-
CEion: nf pErmapentuﬂPen -space of sbour 2 acres ovar that
; ; - required by predent General Plan policy, due tao the:
Eg} . _ nﬂnstructinn nfxpight houses. and.lots. on the.Coward Knoll
. : i ndjnining v .Hiil Way, rather than thiﬂ ETCA remaintng
as permnnent upen ﬂpauﬂ Impact of change is vizdal,

I

b. Change uf deatgnat;gg from planned permanent publie
Pf} oppen apacg to plaoned permanent private open space}
¥ Present Genmeral Plaw policy calls for sn B-10 acra
public open space’ area slong ¥ine Wll Way inaluding
ot I the tap of Cowerd's knolil; tuvised policy would eall
kjcﬁ o ‘5:) for approximately 6 acres of private open apgce along-
(\‘ o I side Vine Hill Woy, ircorporated into a "herze set-up"
lot, restricted by g "scenlc edadement” prohibiting the
0 arectdon of scrueturea, obacure fencing, or gradlng.
(the orliglnal Itidden Lakez srea General Plen policies
called for preservecicn of the antire Coward afte,
lneluding the Plne Meedowa GolE Ceurse aod all adjeining
undeveloped praperrty, ag parwanent public cpen apaca. An
omendment in 1973 teviaed this by Gity Council directlve,
to allew for development of all of che undeveloped 23 ucre
area (exeept tha Galf Course} excepc For the small
"permanent publiz open space” Area neocted above. Ino
retrogpect, no Feason temoined for che "publie'" desigus-
tion, am no teasonahle pudblic usge of this area can ba

forasaeen.)

(TEM NO, 3 PLANKING COMMISSION STAFF REPORT JULY 6, 1976
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B CITY OF MARTINEZ
X DRAFT MITIGATED NEGATIVE DECLARATION

Projecd Name: Freitss Developmeat - Subxdivision 9120, requiring Generel Plan Amendment and
Rezoning of porticn of Privatc “Pine Meadows" Open Space

Project Location: The project sile is localed at 633 Vine Hill Way, at the northeast comer of Vine
Hill Way and Morello Avenue. wilhin the City ol Martinez, in Conira Costz County, (APN 162-

420-00%)

Description of project: The property owner proposes to subdivide a 5,57 acre paresl o allow the
development of 4 new single family homes, in addition to Lhe one existing single-farmly home, at
635 Vine Hitl Way. The development also requites 4 General Plan Amendment and Rezoning of
approximalely 3 acres from "Open Space” (o “Residential.”. Proposed jows will ramge between
+16,000 to £72 000 square feel, The 4 new residential lats would generaliy be localed adjacent to the
Intersection of Ashwoed Dmive and Vine Hill Way. Project would require the rezoning of
approximately 3 acres from OS (Open Space) to R-10 (One-Family Residential: 10,000 square faet
rminimum site area). The property is mostly grassland, which has been seesonally mowed since this
lat was created in the mid 1970’ as a part of the “Pinc Meadows” subdivision. The norlheast comer
of the property has been improved with a single family residence and accessory stmechures, all of
which are within the % acre portion of the site currently zoned “residential.” The remaining § seres
is currently zoned as “Open Space.™ Al the time of the subdivision's spproval, the parce]l was
envistoned as 5 “horse set up" lot, preserving the ungraded slopes edjecent to Vine Hill Way and
Morello Avenue fronlages as scenic miligations within the then urbanizing Vine Hill Way corndor.

Q The frontages themselves were planied with naturalizing tree speces and improved with & rustic
walicing trail. The proposal would cresie 8 new “shared driveway” behind ihe trail, parallel 1o Vine
Elill Way. Approval for the grading ard design of the customs home far the 4 new lots is agt being

requested & (Eus Hme.

Fhe projoct will require the following entitlemenis:

(@) Genersl Plan Amendment o change the land use designations of approximately three acres
from Qpen Space (o Residentiel.

(b) Rezoning from OS 10 R-10
{¢) Mujor Subdivision Map to allow for § singte family Loty

Findings: [t is hereby determuted that, bassd on the information contained in the atioched Initial
Study, the project would not have a significant adverse effect on the environment.

Mitigation measures necessary lo avoid, or reduce lo 8 Jess-than-significant level, Lhe project’s
potentially significant elfecis on the environment are detailed on the following pages. These
mitigation measures are here by incorporated and fully mede part of this Draft Mitigated Negative
Declaraton. The project applicam has hereby agreed Lo wcorporate and wrplement each of the
identificd mitigation messures as part of the project. The Mitigation Measures will be adopied as a

pert of a Mitigation Moniloring and Reporting Progran.

s

. 2o T June 29, 2007

Corey M. Simon, Semor Planner EXH I B I'I' 7_ Dale
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F.eea Than
Potemilally & igrallewni with Lmis Than

Signflcam Miigailon Shpuilicar Ne
Impuci Tocarparation Tmpact fmpect
[. AESTHETICS — Would the projeer;
a) Have a subsiantal adverse efecl on a X
SCenic visia? '
b) Subswatially damage scenic resources, X
in¢luding, frul nol limited to, rees, tock
ontcroppings, and historic buildings within
a staie scenic highway?
¢} Substuntinlly degrade the exisiing visual X

charazler or quality of the sile and it

surroundinps?
d) Creals a pew souyee of subsianlial lighl or X

glace, which would adversely affecl diy or

nighttime views in the zrca?

g-d)  The gite subject 5.5 acre parcel, the majority of which 1s designated private open space, is the

result of the environmenlal review/public review process thatl creeted the 1978 subdivision
(“Pine: Meadows'") of which it's a pact. Al that time, the City wished (o preserve the nrzl
appearance of Yine Hill Way, then the anly through road within the urbenizsing arsa. The
perspealive towerd what was thén known as “"Cownrd’s Knoll” (now cyl-de-sac bulb of
Meadowvale Court) was 52en as (he most significant, thus the western thrd of the aite is
proposad to retnain as apen space. O secondary significance was the view aplo the site from
Vine Hilf Towhhurnes, and the “wandshield perspective” east of Lthe knall, .

Yisuel simulations illustraie the impact of the proposed developmenl, as illustated m
Attachment 1. While the existing trees along ihe unusually wide right-of-way between edge
of pavemenl and subject property {trail end plantings also part of original 1976 subdivision}
provide somre mingalion, addinenal design refinemnentz are nesded to reduco the wisual
tmpacls of the new units. Wriih the mitigations listed below, the units themselves would be
visually dimmulive, thus prescrving the original intent of the open space designalion.

¢ Mitigation Mcasure AES-1: The property line between praposed Lots 1 end 2 be moved
spproxirmlely 1007 eastward, so the! the side yards arcas of the two lots “line up™ wilh
Ashwood Drive, preserving more of the unbuilt appearance of the site from northbound

Ashwood Drive.

*  Milgalion Measure AES-2: The visual height the unils ulizmaiely be built on the proposed
lots {Design Review approval entitlements not requesled at Lhis lime) be reduced by either
Jowering the average elevation of the homesite be off-hau! grading and/or 1mposition of =
more resmictive height Hm (¢.g. single story 18" maximum) than the 2 story 25° maximum
typically allowed in 1he proposed R-10 Zoning District.

Frieras Initial Study Pﬂge 5




Leay Than
Potentisly  Sgnlflcant wilh Legs Thun
Sguiicanl Dl gacion Slgnifcanl Mo
LTHLT: Incorprraton T Impuct

d) Pe= locoted an a sile which » included on a X
list of hezardnus malerials siles compdled
pumuent to Govermment Code Section
565962.5 end, as & result, would it create o
significanl hazard w the public or the
environment?

£) For a project Jocated within an eirpart land
use plan or, where such a plan has oot
been edopied, walkin two miles of a pobiic
girport or public use airperl, would (he
paoject msull in a safety hazard for people
residing or working in the project wrea?

f) Far 2 project within the vicinity of 0 privats
airstop, would ibe pmjec] reaull in & safely
harard for peopla msiding or warking io
the praject arza?

£) Impair implementalion of or physically
" imerfere with an edopled emergency
FeSpOnAE plan or SHETRERCY EVACUATION
plan?

b} Expose people or structurss 1o 3 significant X

risk of lass, injury or dealh involving wild
land fires, including where wild Iands are
adjacent Lo urbanized mreas or where
rerdences are wlenmuxed with wild lands?

Discussigg:
a-d)The project will resull in the econtinuation of exisling rcsidential use. The ectivites normally

essocialed wath residential use would not result in the erention, emissionr, or mnsport of hazardous
malerials.

g=f) The project is not located within an airpori land use plan ar within the vicinity of e private amauip.

g} The proposed subdivision would nol impeir implementation of or physically inlerfere with an
zdopled emergency response plan or emergency evacuation plan.

h) The project site is contmined within an established residential neighborbood with no significant open
spaces ar wildland areas nearby. Therefore, the risk of exposure o wildland fires is non-existent.

Lesa Thun
Focendally Slpolfcam wiib Less Than
SiguFFonat Mitipalion S idant Ne
Impaci Imrorporuilon laopaca Impaci
VIO, HYDROLOGY AND WATER QUALITY —
Would the project:
1) Violete any werer quality standards or waste X
discharge requirements?

Erietas fmiial Sty Page 11
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Polenclaly  Signilicwni with Ly Than
Signilicanl Mlfgmikn Signd mor No
Lpasz Incorporatien Tmpacx Impaax
X

b} Substantially deplete grounmdwalker supplies
nf istarfare enbataniially with groundweter
recharee such That there would be & nay
defleit m aquifer volume or » kowering of
the local groumdwater wmble leval {e.g, the
producrion rate of pre-existmg memrby
wells would drop to a level which would
not support exdsting land uses or planned
usas for which pemuls have been
granted)?

¢} Subsanbally alter Um exishng draimnege X
pattern of lhe uile or area, including
lhrough the aleralion of the courge of &
alteamn or Tiver, io & manner, which would
resnlk in substantial eccsion or silkaifon on-
or of-aic?

d) Subswntially aller the exisring draicage X
panera of the site o area, incloding
through the alweration of the course of a
siream of river, or substentiallty inerease
lhe rate or amount of sorface moofl in »
manner, which woold resull o Ooodng

on- ot afl-zilz?

e) Creale or conmbate runolf water which x
would cxeced the cwpacity of exdstiog oc
planned storm waler drainage sysisms or
provide subatantial additional sources of
pelluted ruoo TP

0 Otherwise  subsianiolly  deginde  water
gualify?

E) Place a building within a2 100-yzar Mood
hazard area as mapped on a federal Flood
Hazard Boundary or Flood [oaurence Faic
Map or olher flond hazard delinestion
map?

kY Plece within 2 100-year (leod bazard ares X
rtrucinres, which would impeds or redirecr
Nood {1gwas?

i} Expoee people or shructures 1o a significant X
rigk of loss, injury or death involving
NMooding, inclyding flonding as a result of
the failure of a fevee or dam?
j) Ioundadon by ssiche, izunami, or mudllow? X
Discassion;
. a,c-f)A5 e residential vse, there will be discharge of wastewalcr, other than typical residenrial sewage.
The Sife is within the Central Contra Costa Sanitalion District, who 15 responsible for wastewater

treatment. There are no natural walercourses on Lhe prayect site or 1S area.
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Runofl water quality is regulated by the Federal National Pollution Discharge Eliminating Syslem
{NPDES) Nonpoinl Source Program (esiablished through ihe Clean Water Act). The NPDES
program objective is to control and reduce polhrianis wo waler bodies from nenpoint discharges. T_he
Program is administered by the California Regional Waler Quality Control Boards. The project sile
would be under the jurisdiction af the San Francisca Bay RWQCB.

The City of Martinez 18 n participent in the Contra Costa Clean Waler Pragram. The Clean Water
Program mainlzins corapliance with the NPDES Storm Water Discharge Permit and promotes slorm
water poliulion prevention within that conlext. Compliance with the NPDES Permil is mandated by

Siate end Federal starutes and regulations.

New development and significant redevelopment projects that are subject to Provisions C.J of the
WPDES Permit are grouped into hwo calegories based on project size. The proposed project would be
considered a Group | project, a redevelopment project that would creale or replace more then one
acre of impervious surfece (€.g. roof area, streels, sidewalks, parking fots}. This project i5 subject ta

Llhe provisions tncluded below:

s Numetic Sizing Crileria For Pollulant Removal Treatment Systems

» Operation and Maintenance of Trezimen! Measures
s Limitztion on Inerease of Peak Stosmwater Runoff Discharpe Rales

The proposed project has been designed at a conceptual level. Finai grading, drainage, or landscape
plans have niot yel been developed for the sie. Construction activilies and post construction land uses
could resuit in degradation of water quality in nearby surface water bodies by reducing the quality of
storm water runofl. Implementstion of the following mitigetion measures would ensure compliancs
with the shove noted standards and guidelines to ensure polential impacta (o waler quality would be

leas than significant.

s Mitigation Measure INYD-1: The project applican! shall submit grading and drainage plans to the
City Enginecring Division for their review and approval. The grading plan and the drainage plan
for the project shall be prepared by a licensed prufessionel engineer. The plans shail melude
drainage components 1hal are designed in compliance with Ciry of Martinez simdards. [
addition, e epplicant shall submit 2 complete Swrmwater Contral Plan for all phascs of project,

an Operations end Maintenanee Plan, and apply for a C.3. PormiL

Mitigation Measure HYD-2: The applicant shall file a Nodice of Intent (NOI) ko comply with (e
General Construclion Activity permit, This permit requires. that the project proponent prepare a
Storm Weter Pollution Prevention Plan (SWPPF) designed to reduce potential impacts to surface
warer quality through the corstruclion period of the project. It is not required that the SWFPPP be
subrnitted 1o the RWQCB, but must be mainlained on site and made available to RWQCB, or City
stafi upon request, The SWPPP shall be submuticd 1o the City prior to appreval of the grading
pian. The City shall review and approve lhe final design for operational peried BMP’s. The

EWPPP shall include:
= Specific and delailed Best Managemen! practices (BMP's) designed lo mitigale constl'_Uﬂﬁﬂn
related pollutanls 1o & level of insignificance. At minimum, BMP's shall include practices to

minimize the contact of construction materials, equipment, and moinienance supplies (u.g.,
fuels, lubricants. pamts, selvents, adhesives] with stormwater. The SWPTP shall specify

properly designed centralized storage areas lhat keep these materials oul of the ran.
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= An imporiant componen! of (he storm water quahity prolection effort is kmowledge of the site
supervisors and workers. To cducele an-site personmel apd maintain awareness of the
impactance of slorm water qualily protection, sile supervisors shall canduct regular tailgate
mechings to discuss pollulion prevention, 'The frequency of the meetings and required
personnel alendanees list shall be specified in the SWEPP.

®  The SWEPP shall specify a monitoring peogram lo be implemented by the construction site
superiigor, and must include both dry and wel weather inspections, In addilion, in accondance
wilh tie State Water Resources Contro] Beard Resolution Nao. 2001046, monilening would be
requircd during the constructien period for pollutanis thal may be presenl in the runoft that are
“nol visually detectable munoff” The developer shall retain an independent monitor to conduct
weekly inspecrions and provide written monthly reports to the City of Martingz 10 ensure
compliance with the SWFPP. RWQCB pewonnel, who may mzke wmampounced site
inspections, are empowered to levy considerable Nines if it is delermined that the SWPTPP has

nat been properly prepared and implemenited.

*  BMI"'y designed to reduce ergsion of exposed soil, may include, bul are not limited to- 801l
stabilizalinn controls, watering for dust control, perimeier silt fences, placement of hay bales,
and sediment boasins,. The potential for erasion is generally increased if grading is perforrmed
during lhe riny season as disturbed soil can be exposed to rainfall and storm runoff. IF
grading romst be conducted during the rainy seasan, the primary BMP*s selected shall foces on
crosion control, which is, keeping sedimenits on the site, End-of-pipe sediment conorol
meaasures {e.g., basing and raps) shall k¢ used anly es secondary measures. If hydraseeding is
stlected as the primary soil stabilizaton melhod, then these sreas shall be sccded by
September 1" and imigated as necessary lo ensure (hat odequate rvol development has
cccurred prior 1o Qctober 19, Entry and epress from the construclion sit= shall be carefully
conirolled to minimize off-sile racking of sediment. Vehicle and equipment wash down
facilities shall be provided and designed 1o be accessible and fumctionz| durng both dry and

wel condilions.

Milgalion Measure HYD-3: The applicani shall fully comply with the requirements and intenl of
the current County NPDES permit. The permit requires a comprehensive approach 1o slsmwater
management (hal implements: a) site design measurcs (o minimize impervious area, reduce direct
connections between impervious ares and (he storm dtein system, and mimis netural sysiems; end
employs, b} source control, and ¢) Geatme=nt control measures, which can reduce nimnoff and the
cniry of pollalants inle stormwater and receiving waters. The projec! shall incorporate site desipn
measures for reducing waier qualily impacts of the project in compliance with the NPDES Permit

Provisten (C.3 requirements,

Mitigation Measure HYD-4: Landscaping proposed as part of the project shall utilize Inlegrated
Pest Menagement (IPM} practices lo reduce the potmiial sources of pollution on the sile. The
applrcant shall include procedures 1o redvce pesticide, fertilizer, and water use, and designate gn
IPM cerlified appiicalor in the Operations and Mainlenance Plan submitted to the City prior 16
iszuance ¢fa Certificate of Ocenpancy.

The site is nol located within a 100-year flood hazard arca (Flood Insnrunce Rate Map,
Commuanity Panels #0850440002 B, Mey 2, 2002).

The project will not a(Tect a levee or dam.

The project is not in & coastal location which could be subject o sciche or 1sunami. There are no
significant notural watercourses in the area tha! could ceuse mudflow.
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Law Offices of
THOMAS N. LIPPE, apcC

329 Bryant Street Telephone: 415-777-5600
Suite 3D Facsimile: 415-777-9809
San Francisco, California 94107 Email:Lippelaw@sonic.net

December 4, 2007

Mayor and City Council
City of Martinez — City Hall
525 Henrietta Street
Martinez, CA 94553

Re:  Freitas Development at 635 Vine Hill Way — Subdivision 9120, proposing General
Plan Amendment and later Rezoning of portion of Private Permanent “Pine
Meadows” Open Space

Dear Mayor Schroder and City Council,

This office represents Keep Our Open Space, an association of citizens who live in the area
of this project, as well as Mark and Lomna Thomson, who reside at 918 Meadowvale Court in the
City of Martinez, on property directly adjacent to the open space sought to be developed by this
project. I am writing to submit additional public comment on this project for the Council’s
consideration at its public hearing on December 5, 2007.

Since the impact frogn loss of this open space was found significant in 1976, it is still
significant. Therefore, deleting the open spac€ mitigation measure requires preparation of an
Environmental Impact Report (“EIR”).

The November 30, 2007 staff report for the Council’s December 5, 2007 hearing on this
matter compares two revised mitigation measures, AES-1 and AES-2, to the original mitigation
measures AES-1 and AES-2 described at page 5 of the June 29, 2007 Mitigated Negative
Declaration (“MND”) with respect to whether recirculation of the MND is required. But the original
AES-1 and AES-2 mitigation measures were not “equivalent” to the 1976 mitigation measure
requiring preservation of this open space. Therefore, the question whether revised AES-1and AES-2
are “equivalent” to the original AES-1 and AES-2 is somewhat beside the point.

Nevertheless, the staff report contends that recirculation of the MND is not required, citing
the text of CEQA Guideline 15073.5. In fact, recirculation of the Negative Declaration is required.

CEQA Guideline 15073.5 is an administrative regulation issued by the Secretary of
Resources. The courts will ““afford great weight to the Guidelines except when a provision is
clearly unauthorized or erroneous under CEQA.’” Laurel Heights Improvement Assn. v. Regents of
University of California (1993) 6 Cal. 4th 1112, 1123 n. 4. Here, Guideline 15073.5 simply does



City of Martinez Mayor and City Council
December 4, 2007
Page 2

not describe all of the circumstances that require recirculating an MND.

For example, in Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359 the court held that
adding new mitigation measures after the MND has been circulated for public comment requires
recirculation where there is substantial evidence to support a fair argument that the project - as
mitigated before consideration of the new measures - would have a significant effect, stating:

If there was substantial evidence to support a fair argument that the Project would
have a significant effect on the Stephens’ kangaroo rat, then the City could not adopt
new mitigation conditions aimed at this effect without recirculating its proposed
negative declaration. Nevertheless, the City added mitigation condition 24.h,
relating to effects on the Stephens’ kangaroo rat, without recirculating. In so doing,

it abused its discretion.
Gentry v. City of Murrieta, supra, 36 Cal. App.4th at 1411-1412.

Here, the City found impacts from the loss of this exact same parcel of open space significant
in 1976. Therefore, there is substantial evidence supporting a fair argument that the current Project
would have that same significant effect by deleting the mitigation measure previously adopted to
avoid that effect. Therefore, adding new mitigation measures relating to this potentially significant
effect without recirculating the MND is an abuse of discretion.

Also, the California Supreme Court has held that where “new information that demonstrates
that an EIR commented upon by the public was so fundamentally and basically inadequate or
conclusory in nature that public comment was in effect meaningless triggers recirculation....” Laurel
Heights Improvement Assn. v. Regents of University of California (1993) 6 Cal.4th 1112, 1130. As
noted in my letter dated November 28, 2007, the original AES-2 was not specific regarding height
limits. The revised measure AES-2 at least has a specific maximum elevation performance standard.
Since the original AES-2 did not, the MND previously circulated for public comment “was so
fundamentally and basically inadequate or conclusory in nature that public comment was in effect
meaningless” such that recirculation of the MND is required. :

For the forgoing reasons, Keep Our Open Space and Mark and Lorna Thomson request that
the City Council deny this application for a General Plan Amendment.




City of Martinez Mayor and City Council
December 4, 2007
Page 3

Thank you for your attention to this matter.

Very truly yours,

Thomas N. Lippe

F:\Thomson\Corn\C002 comment letter to City Council.wpd



Law Offices of

Dana Dean DANA DEAN 835 First Street
Amber Vierling Of Counsel Benicia, California 94510
Venus Viloria Berdan Associate p 707.747-5206 = f 707.747-5209

January 24, 2008

City Council

City of Martinez

525 Henrietta Street
Martinez California 94553

Re: Proposed Additional Findings for the Freitas Subdivision
Dear Councilmembers:
In addition to my comment letter, dated January 24, 2008, in support of the Freitas
subdivision, I have enclosed proposed findings for the Council’s consideration for
inclusion in the Resolution -08 in support the Mitigated Negative Declaration and
Mitigation and Monitoring Reporting Program for a General Plan amendment.

Thank you for your consideration.




Law Offices of

Dana Dean DANA DEAN 835 First Street
Amber Vierling Of Counsel Benicia, California 94510
Venus Viloria Berdan Associate p 707.747-5206 « f 707.747-5209

January 24, 2008

City Council

City of Martinez

525 Henrietta Street
Martinez, California 94553
Via Facsimile and US Mail

CITY MANAGER'S OFFICE
Re:  Application to Amend the General Plan

Applicant: Gary Freitas
Hearing Date: February 6, 2008

Dear Council Members:

Please be advised that this office has been retained by the above-referenced project
applicant and submits these comments on his behalf in support of the proposed Freitas
Subdivision, located at 635 Vine Hill Way. This letter details the legal foundation
supporting the proposed General Plan amendment for and future rezone of the Freitas
Property (hereafter, “Property,” “Project,” or “Subdivision”). Additionally, we respond
to the comments submitted to Council by attorney Thomas Lippe summarizing the
project opponents’ criticism of the Project.?

BACKGROUND

As you know, Mr. Freitas seeks Council approval for the subdivision of a 5.57 acre
parcel, located near the intersection of Vine Hill Way and Morello Avenue. The Project
would result in 4 residential parcels (R-10) and a remainder property, comprised of the
existing house, located on .6 acres (R-20), as well as approximately 2 acres zoned as
public open space.

The Property was discussed in the 1976 Environmental Impact Report for the Pine

Meadows and Muir Oaks subdivisions (“1976 EIR”.) Subsequent to the certification of
the 1976 EIR, the Council amended the General Plan, changing the designation of the
subject Property from public open space to so-called “permanent” private open space.

1 Mr. Lippe, representing an unincorporated association called “Keep Our Open Space” (“KOS”) and Mark
and Lorna Thompson, has submitted two letters to Council, dated November 28, 2007 and December 4,
2007.
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THE CURRENT CITY COUNCIL HAS THE POWER TO CHANGE
THE LAND USE DESIGNATION FOR THIS PROJECT

The 1976 City Approvals of the Pine Meadows Subdivision Did Not Create a Designation
That Could Never be Changed by Future Governing Bodies

Of critical importance to the City’s proper application of CEQA to this Project is a
preliminary determination of whether or not the 1976 City approvals of Pine Meadows
required that the Property owners transfer a perpetual restrictive easement on the
Property, preserving open space, scenery or some other environmental resource, forever
as the opponents opine. Or, did the 1976 mitigation simply require that the Property be
designated open space? As articulated below, the 1976 approvals expressly required that
the land use designation of the preperty change. However, they did not entitle the City
to require a scenic easement or other perpetual burden on title.

Opponents of the Project base their arguments largely on the fundamental assumption
that the 1976 EIR and subsequent approvals perfected an open space designation at the
project site and that such a designation could never be changed by future governing
bodies. Close review of the mitigations as actually articulated in the 1976 EIR reveals
that such a conclusion is plain overreaching.

More specifically, the opposition mischaracterizes the mitigation of the potential visual
impacts of the 1976 Pine Meadows and Muir Oaks Subdivisions (hereafter, “1976
mitigation”) by construing it as far more restrictive than may reasonably be interpreted.
In short, the EIR required the Property be zoned open space, which it was. The
conditions of approval imposed a requirement that a scenic easement be dedicated to
the City.

As detailed herein, the scenic easement contemplated in Condition Number 5 was never
lawfully created, because it lacks the statutory requirements for imposing a dedication of
an easement, among other shortcomings. However, before addressing the issue of
Condition Number 5 of the 1976 Pine Meadows subdivision, it is important to
distinguish what the 1976 EIR required of the Freitas Property.

The 1976 Mitigation Does Not Require that the Freitas Property and Title Become
Burdened by a Highly Restrictive Perpetual Easement

First, the 1976 mitigation measure does not specify that it requires that the Freitas
Property be burdened by a restrictive scenic, or other, easement in favor of the City, the
public, or a nonprofit organization, as the project opponents presume.

Second, the EIR determined that (a) “planning” a particular land use designation, (b)
setting the 1976 subdivision back, and (c) saving oak trees were adequate mitigations to
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bring the levels of significant impacts to less than significant.2 This was done in 1976.
Any objection to the mitigations as written then has long since been waived.3 The
opposition cannot now rewrite the 1976 EIR to create mitigations and significant
impacts that were not a part of the actual EIR as certified over 30 years ago.

Thirdly, the City used the term “easement” when it actually meant “designation.” Even
though the 1976 conditions of approval used the term “easement,” which can mean an
interest of the property, it is not reasonable to construe that is what the City meant that
in this context, because 1.) there are exceedingly few, if any, of the requirements to
describe or timely transfer an easement; and 2.) the Martinez Zoning Code also refers to
open space as an “easement.”4 In other words, the Code refers to easements when it
actually means land use designations.

Moreover, other references in the 1976 EIR define the 1976 mitigation as a zoning
change, not as a restriction on property that would run with the land forever, or in
perpetuity. For example, the 1976 mitigation required that the Freitas Property be
zoned “open space.” The 1976 EIR states that one of the mitigations for the Pine
Meadows subdivision was to zone “a similar sized area from “single-family
development” to “planned open space.”s

Conservation easements in the United States have been used since 1880.6 If the 1976
City Council had wanted to permanently restrict (not just zone) the Freitas Property, it
would have done so by meeting the requirements necessary to acquire such an interest
in the land.

Interestingly, in 1974, just prior to the approvals of the 1976 subdivision, the California
state legislature passed the Open Space Easement Act of 19747. This act enabled
counties or cities to acquire or approve an open space easement and described the
procedure for doing so. As such, actual open space easements? (as the opposition
advocates) could be obtained by cities and counties, but the Act required that certain

21976 EIR, page 9.

3 PRC §21167(b) (c)

4 See Martinez Municipal Code §22.28.070 stating zoning of open space includes “open space easements.”
51976 EIR, page 20.

6 The first American conservation easements were written in the late 1880s to protect parkways in and
around Boston, according to a history of easements published by the Land Trust Alliance in 1985;(See
http://findarticles.com/p/articles/mi_m1016/is_n1-2_v100/ai_15143332, last visited January 15, 2008.)
7 Government Code §51070 et seq.

8 Open-space easement” means any right or interest in perpetuity or for a term of years in open-space
land acquired by a county, city, or nonprofit organization pursuant to this chapter where the deed or other
instrument granting such right or interest imposes restrictions which, through limitation of future use,
will effectively preserve for public use or enjoyment the natural or scenic character of such open-space
land. An open-space easement shall contain a covenant with the county, city, or nonprofit organization
running with the land, either in perpetuity or for a term of years, that the landowner shall not construct or
permit the construction of improvements except those for which the right is expressly reserved in the
instrument....(Government Code §51075 (d) (Emphasis added.)
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procedure take place and that particular findings be made by the City, including but not
limited to:9

(a) That the preservation of the land as open space is consistent with the
general plan of the county or city; and

(b)That the preservation of the land as open space is in the best interest of
the county or city and specifically because one or more of the following
reasons exist:

(1) That the land is essentially unimproved and if retained
in its natural state has either scenic value to the public, or
is valuable as a watershed or as a wildlife preserve, and the
instrument contains appropriate covenants to that end.

(2) It is in the public interest that the land be retained as
open space because such land either will add to the
amenities of living in neighboring urbanized areas or will
help preserve the rural character of the area in which the
land is located.

(3) The public interest will otherwise be served in a manner
recited in the resolution and consistent with the purposes
of this subdivision and Section 8 of Article XIII of the
Constitution of the State of California.

The subject 1976 approvals did not follow the required procedure nor make the required
findings. Thus, no perpetual scenic or open space easement was created by the 1976
approvals.

Even absent the statutory failures the most basic requirements to convey an interest in
land were never met. An easement is an interest in land. Conveyance of such an interest
has very particular requirements. To the extent there was an actual interest in the title,
if any, that was supposed to be conveyed, the City failed to perfect it. The City cannot
now, especially more than 30 years later, require that an easement actually burden the
Property. Any attempt to assert an easement now exists is plagued by problems
including;:

e There is no deed transferring such an interest, no money allocated by the City
or developer to pay for an easement,

e There is no description of the extent that the easement will burden the
Property,

e No entity is identified as that who or which is to own the easement,

9 Government Code §51084.
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e There is no signed instrument from the owner of the burdened land that would
purport to conveying the easement.

The necessary elements have simply not been met in accordance with basic contract or
property law.1o Additionally, there has been no acceptance by the City of a dedication of
an easement.!

Considering the foregoing, it appears plain that the opposition is trying to use 30-year-
old zoning designations to lock up the subject property forever. However, the law is
settled that zoning is not permanent.!2 Zoning does not give the City authority to treat
the Freitas Property as if it were “permanently” zoned open space. The opposition
argues that, in essence, that the City, or the public, gained a restrictive easement, which
runs with the Freitas Property in perpetuity, despite the fact that no such a restrictive
easement is discussed as a required mitigation in the 1976 EIR and despite the fact that
there is no scenic, conservation, or other similar easement that has ever been recorded
on the Freitas Property title.

Carrying the opposition to its logical conclusion, designations could never change in the
face of changing needs of a community, regardless of such things as population
pressures, technological advances, and the like. Such a position runs completely counter
to the realities and progressions of land use in the 215t century.

As a result, the opposition has not met its burden to make a fair argument based on
substantial evidence that the Project may have a significant effect on the environment.
Rather, substantial evidence supports a City determination that the previous 1976
mitigation does not require that the Freitas Property be permanently burdened by a
highly restrictive easement.

To The Extent the Property Was a Part of the 1976 Mitigation, Such Mitigation Has Been
Fulfilled

Based upon the above analysis, it is clear that the 1976 mitigation did not require that a
restrictive scenic easement burden the title of the Property. It is, however, apparent that
1976 mitigations did apply to the Property. The Record shows that, at most, it was the
intention of the City to plan to designate the Property as open space. As is further
explained below, such mitigation has long been fulfilled because the Property was zoned
open space.

10 See Government Code §§51051 and 51075 (d).
1 See Government Code §§51055, 51059, 51083 and 51087
12 See Selmi and Manaster 2007 California Environmental Law and Land Use Practice (1998)

§60.73(3)(c)(d).
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The 1976 mitigation was proffered to mitigate potential significant visual impacts
created by the Pine Meadows subdivision.’3 The mitigation was to visual impacts of the
project on surrounding views, such as from Muir Oaks and the Townhouses. In
particular, the description of the visual impact emphasizes that the visual impact at the
top of Coward Knoll as a result of locating houses on it above the Subject Property. 14

Here, it is important to note that the visual buffer contemplated in 1976 will remain
largely intact under the Freitas project, because 2 acres +/- of open space will continue
on the west side of the Property which faces Muir Oaks as part of the Project. Therefore,
the City should limit its inquiry to the change in visual impacts in light of the 2 acres +/-
that remains open space.

The opposition is incorrect in describing the Project as “deleting the open space
mitigation.”’5 At most, it could be argued that the Project modifies the mitigation
measure. However, even that argument fails, because of the opposition’s overreaching
characterization of the 1976 mitigation.

The first time the 1976 documents actually discuss a “scenic easement” is only in the
conditions of approval, after the 1976 EIR was certified. Any reference to a “scenic
easement” was not required as part of the CEQA mitigation for the subdivision to bring
the impacts to less than significant levels. The actual mitigation to bring the potentially
significant visual impact of the 1976 subdivision was 1.) primarily to require that the
houses on Coward’s Knoll be only one story; 2.) to plan for a 250 foot wide scenic and
open space on the Property; 3.) to save an oak tree; 4.) to move the 1976 subdivision
away from Vine Hill Way and 5.) to zone the property “planned open space.”¢ All of
these mitigations were fulfilled.

The EIR states nothing of a restriction on the Property and its title that would run with
the land, forever in perpetuity. Such distinction is important. In this case, the 1976
mitigation did not rise to the level of City’s acquiring a restrictive easement over the
Freitas Property.

As noted above, the mitigations stated in the 1976 EIR describe what is required to bring
the potentially significant impacts to less than significant levels. Such mitigations have
been implemented and satisfied. The Conditions of Approval for the 1976 subdivision,
in so far as they exceed the mitigations, are not required by CEQA to mitigate the
impacts to less than significant levels

13 The 1976 EIR states, “Adverse visual impacts are expected to occur in two locations — along Vine Hill
Way (and from some of the Vine Hill Townhouses which overlook a portion of the site) adjoining the
projects and from several lots within Muir Oaks overlooking the subject projects.” (1976 EIR, page 9.)
14 1976 EIR, pages 9 and 36.

15 Thomas Lippe correspondence, dated December 4, 2007, page 1).

16 1976 EIR, pages 9, 20, and 36.
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At any rate, the City has not required nor acquired a scenic easement discussed in the
Condition. Further yet, the Final Map was accepted without the City’s acquisition of the
scenic easement.’” The City can not now require that the scenic easement be dedicated.

The Statue Of Limitations Has Long Since Run On The Opposition’s Untimely
Objections To The 1976 EIR Mitigations And The Final Subdivision Map

The opposition’s complaint is really that the 1976 EIR should have required something
more than zoning, moving the lots away, and planning open space. But, the opposition
should have complained in 1976 for a stronger mitigation. Now, the statute of
limitations on such a complaint has long since run. Additionally, when the words
“scenic easement” were eliminated from the Final Map, the opposition could have
(again) sought administrative and judicial relief, but failed to do so.

The opposition’s complaint comes too late, as the statute of limitations has long since
run by more than 30 years. Having missed both opportunities to timely file objections
and legal actions to maintain the theory that the mitigation required the City to obtain
an easement, the opposition cannot now object to changes to the 1976 project.

THE CURRENT CITY COUNCIL HAS THE POWER
TO MODIFY PREVIOUSLY ADOPTED MITIGATIONS

Even If the City Determined That The Property Is Subject To A Scenic Easement, the
Mitigation Restricting the Freitas Property can be Changed Because It Is No L.onger

Feasible

Previous mitigations for CEQA projects can be changed so long as CEQA is properly
applied.’® For example, deletion of previous adopted mitigation measures requires two
findings: “a governing body must state a legitimate reason [like infeasibility] for
deleting an earlier adopted mitigation measure, and must support that statement of
reason with substantial evidence. » The City must “undertake or require the
undertaking of any feasible mitigation measures specified in the prior [EIR] relevant to
a significant effect which the project will have on the environment.”2°

Thus, even if the Council determines that the 1976 EIR did require mitigation that
continues to affect the Freitas Property over 30 years later, only some of the mitigation
is changed under the current proposal. The record related to this project plainly

17 See also Government Code §51055, stating, “No instrument described in Section 51051 shall be effective
until it has been accepted by resolution of the governing body of the city or county and its acceptance
endorsed thereon.” Zoning the property as open space was a mitigation for a term of over 30 years The
Open Space Easement Act permits dedications of easements for terms of 20 years or more. Government
Code §51053.

'8 Napa Citizens for Honest Government v. Napa County Board of Supervisors (2001) 91 Cal. App. 4%.
342.

19 Id. at p. 359.

2 PRC 21083.3(c)
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demonstrates this applicant’s careful consideration and crafting of appropriate
protections.2!

The opposition’s main argument is that the Freitas Property must be encumbered by a
restrictive easement because such was mitigation for the Pine Meadows Subdivision. As
detailed above, that is not true. Nonetheless, the requirements for changing such a
mitigation in the event it did exist are met here. This is so because there is substantial
evidence supporting the governing body’s determination that such mitigation is no
longer feasible. 22

Specifically, the alleged mitigation to dedicate the land to the City is no longer feasible
for the following reasons:
1. The City cannot require that Freitas grant a scenic easement after the final
subdivision map was accepted.23
2. The Freitas Property was not able to remain a horsey set up lot nor a grazing site
because Mr. Freitas’ horses and cattle were repeatedly vandalized. 24
3. The Freitas Property used to be rural and is no longer as rural as it formerly was
in the 1970’s. More roads and development has sprung up causing more of a
burden for Mr. Freitas to maintain his property as undeveloped and the impact is
less than significant.

Moreover, using a Mitigated Negative Declaration to designate a land use from open
space to residential complies with CEQA.25 As in Baldwin, the City of Martinez has
sufficient open space such that the re-designation of 3 +/- acres of open space to
residential will not have a potentially significant impact.

Thus, the City is supported by substantial evidence that it has legitimate reasons for
altering the mitigation measure. The opposition has not met its burden proving that
there is a fair argument that an EIR must be done for this Project based on the
purported fact that the Property was burdened by a perpetual easement. There is no
reasonable interpretation that the 1976 EIR required it and even if it did, requiring a
scenic easement has become entirely infeasible for legal and economic reasons.

2! In particular, the proposal includes the preservation of 2 acres +/- of open space on the west side of the
Project which continues to buffer the visual impacts identified in 1976.

22 The City must “undertake or require the undertaking of any feasible mitigation measures specified in
the prior [EIR] relevant to a significant effect which the project will have on the environment.” PRC
21083.3(c)

» See Martinez Planning Commission Staff Report, dated January 10, 1079.

% See Declaration of Gary Freitas, dated January 22, 2008.

 Skip Baldwin et al. v. City of Los Angeles et al. (1999) 70 Cal. App. 4th 819.
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THE ENVIRONMENTAL REVIEW CONDUCTED FOR THE PROJECT
SATISFIES THE REQUIREMENTS OF CEQA

Mitigation Measures For Potentially Significant Impacts From The Project Are Adequate

The opposition complains that the future application of the NPDES permit (C.3 permit)
issued by the Regional Water Quality Control Board is inadequate because “there is no
particular reason that applying for and obtaining the permit before project approval is
‘infeasible.””26 However, applying for an NPDES permit at this time is infeasible and
completely unreasonable. The Project proponent is applying for a General Plan
amendment and a future rezone, which will determine if the site may be developed. It is
uneconomical for the Project proponent to finalize his development plans prior to
obtaining these approvals.

Furthermore, future action as mitigation is acceptable where, as here, the City possesses
"meaningful information" reasonably justifying an expectation of compliance with the
mitigation measures.2” The NPDES permit has specific standards associated with it and
the City is justified in its expectation that the Project proponent will comply with the
permit conditions.28

The opposition also complains that the future application of the Stormwater Pollution
Prevention Plan (SWPPP) must be submitted to the City prior to approval of the grading
plan. Again, the approvals specify meaningful information and are reasonably justified
in relying on its expectation of compliance. In particular, the SWPPP requires education
of on-site personnel, regular tailgate meetings, a monitoring program, compliance with
SWRCB resolution No. 2001-046, and particular best management practices, such that
it complies with CEQA.

Next, the opposition complains that the utilization of Integrated Pest Management
(IPM) to reduce the potential sources of pollution is inadequate and defers mitigation. .
On the contrary, the mitigation measure provides meaningful information, including
but not limited to the designation of an IPM certified applicator in the Operations and
Maintenance Plan. The mitigation has been sufficiently described such that it is
meaningful and enforceable because the developer must “designate an IPM certified
applicator in the Operations and Maintenance Plan.” Foreseeable protections to the
environment will flow from application of IPM and the mitigation measures may be
reasonably relied upon by the City.

*Lippe correspondence dated, November 28, 2007, page 4.

*7 No 0il, Inc. v. City of Los Angeles, 13 Cal.3d 68, 77, fn. 5 and Sundstrom v. County of Mendocino
(1988) 202 Cal. App. 3d 296, 309.

28 For example, the C.3 NPDES permit requires numeric sizing criteria for pollutant removal treatment
systems; operation and maintenance of treatrnent measures and a limitation on increase of Peak
stormwater runoff discharge rates. (Initial Study, page 13.)
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The opposition further complains that the mitigations for potentially significant impacts
to aesthetics. However, the substitute mitigation measure AES-2 does provide
meaningful information upon which the City can rely (as did the circulated AES — 2).
This is because there are specific standards associated with such mitigation, including,
but not limited to limiting the maximum height of roof peaks to the 305 foot elevation,
stepping back of second stories, and using shed and hips rather than gable roofs and as
previously circulated.

Accordingly, the opposition has failed to make a fair argument based on substantial
evidence that the Project requires an EIR because the mitigation measures are
inadequate. Instead as demonstrated, substantial evidence supports the determination
that the Project’s mitigation measures do mitigate any potentially significant impacts to
less than significant levels. .

The Proposed Approval Does Not Segment the Project

The opposition complains of improper segmentations - that the environmental review of
the project must consider both the General Plan amendment, along with the rezone, and
the tentative subdivision. That is wrong. Segmentation is analyzing parts of a project
separately to avoid proper environmental review by breaking a project into smaller
segments. Here, the MND analyzes the whole of the Project, not its separate parts.
Moreover, the Project proponent has complied with CEQA by undertaking
environmental review at the earliest possible commitment to the issue.2> The MND
analyzes the underlying activity — changing the land use designation from open space to
residential - in the General Plan and in the Zoning Ordinance.

The opposition’s argument that the General Plan amendment must be considered at the
same time as the tentative subdivision map is completely impracticable and infeasible.
Why would an applicant go to the expense of creating a tentative subdivision map before
obtaining the necessary and preliminary approvals? CEQA does not require irrational
development. On the contrary CEQA requires that the whole of the project is analyzed,
not the individual project approvals.3°

The opposition also complains that the future implementation of mitigation measures,
such as to AES-2, HYD-1 through HYD-4 illegally segment the Project. Again, the
opposition is incorrect in its analysis of what CEQA requires. The Project may be
subjected to other governmental approvals, which is to say that future having to obtain
future approvals (such as the tentative subdivision map, the SWPPP, the NPDES permit,
etc.) In and of itself future consideration does not illegally segment the Project, because
the whole of the Project has been sufficiently analyzed in the documents in support of
the MND.

¥ Guidelines §15352 (b).
30 Committee Jor a Progressive Gilroy v. State Water Resources Control Board, 192 Cal. App. 3d. 847,
863 (1987). Guidelines 15378(c).
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Here again, the project opponents have failed to meet their burden to prove that there
exists a fair argument based on substantial evidence that an EIR is required. Rather, the
City’s determination is supported by substantial evidence that the Project is properly
analyzed and potentially significant impacts disclosed, mitigated and/or avoided
through the MND already prepared and circulated.

The Proposed General Plan Amendment is Consistent with the Martinez General Plan as
well as the Contra Costa County General Plan Open Space Element

As reflected in the record the project is consistent with the Martinez General Plan.
Moreover, the County General plan goals for Open Space are well met.

The County General Plan Open Space Element states that the overall open space goals
are to preserve and protect the ecological, scenic and cultural/historic, and recreational
resource lands of the County.3! The subject Project continues to meet such goals because
the subject property has no important ecological attributes — there are no wetlands,
natural waterways, or other areas of environmental sensitivity. Instead, the subject site
is surrounded by development and consists primarily of nonnative grasses.
Additionally, there are no cultural or historic resources that have been identified at the
site. The subject Project will promote the recreational use of the Project because the
remaining 2 acres will be dedicated to public use, rather than remain solely for private
use.

The County General Plan identifies that the scenic resources include: isolated hilltops,
rock outcroppings, mature stands of trees, lakes, reservoirs and other natural features.
However, the subject Project eliminates none of these resources. They exist on the
subject site, if at all, is on the far western portion the Freitas Property, where sits what
the portion of Coward Knoll that was not developed under the 1976 plan and which will
be preserved as part of this Project.32 Similarly, none of the scenic resource goals are
violated — no area of “high scenic value or major scenic ridges or the scenic qualities of
the San Francisco Bay/Delta estuary system or the Sacramento-San Joaquin
River/Delta shoreline will be altered in any way whatsoever by this Project.33

The City is Not Required to Re-circulate the MND

The MND was prepared and circulated for public comment prior to the Planning
Commission’s hearing in July 2007. Subsequent to that circulation, two of the proposed
mitigation measures addressed the need for design refinements to preserve the
relatively semi- rural aesthetic of Vine Hill Way. The changes in the mitigation measure

3! Contra Costa General Plan 2005-2020, page 9-3.

32 The Freitas Property is not considered as an existing open space area. (Contra Costa General Plan
2005-2020, Figures 9-5, 9-6 and 9-7.)

33 See Contra Costa General Plan 2005-2020, page 9-5.
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have not presented new significant information. As such, MND does not require
recirculation or corresponding public comment review.

Planning Staff concluded that the substitute mitigations were merely “technical
refinements and clarifications, rather than substantial changes that would require re-
distribution.” CEQA Guidelines §15073.5 provides guidance as to how a MND should be
re-circulated prior to its approval—recirculation is required when (1) the identification
of a new, avoidable significant effect that can be reduced to a less-than-significant level
only through the adoption of mitigation, and (2) a determination that originally
proposed mitigation is not sufficient to reduce a project’s impact to a less-than-
significant level, and that additional mitigation or project revisions are necessary.

In this case the circulated AES-2 mitigation measure mandates that an 18 feet maximum
from grade would be allowed. The substituted AES-2 mitigation measure clarifies that
the maximum height of roof peaks and ridges are to the topographical elevation of 305
feet. This change clarifies that maximum roof height, despite grading or filling, which is
a more objective means by which to describe the mitigation, which was achieved using
either the circulated or the substituted mitigation measure. There is no determination
that the circulated mitigation measure was not sufficient, only that the substituted
mitigation measure is clearer, more objective and better for the environment.

Here then, recirculation is not required because (1) the modifications to the mitigation
measures are clarifications, (2) there is no new avoidable significant effect that may only
be reduced to less than significant levels through the adoption of a new mitigation
measure, and (3) the City has not made a determination that the original mitigation
measures are not sufficient to reduce a project’s impact to less than significant levels.
The opposition has failed to provide a fair argument based upon substantial evidence
that recirculation is required. Rather, substantial evidence supports the City in that
recirculation of the MND and associated documents is not required.

CONCLUSION

Council determinations (1) to grant the GPA and future rezone; (2) that the previous
mitigation has been satisfied or does not apply; (3) that the mitigations are adequate;
and (4) that the environmental review was adequate for this MND are all well supported
by substantial evidence in the Record of these proceedings.

In addition to the record before the body and the foregoing legal arguments, a measure
of fairness to the land owner and to the community is a good guide for Council action.
The community has no right to require or expect that 1970’s zoning of the Freitas
Property would remain static forever, especially with the changing times and land use
planning trends toward infill rather than sprawl. Moreover, as noted in the Record, Mr.
Freitas has worked diligently for nearly 2 decades, including obtaining judicial relief in
1999 to modify the CC&R'’s of the Pine Meadow subdivision, to create development that
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will respect community aesthetics and provide useful development. As indicated in this
application, he has done so.

__Ferall the foregeing reasons, we ask the Council to make the necessary findings and
- approve the application-beforei

Respectfully s{iﬁmittéld,



Declaration of Gary Freitas

I am Gary Freitas. I have personal knowledge of the facts contained herein, and if called upon
to testify would do so competently. At all relevant times, I have resided at 635 Vine Hill Way
(hereafter, “Property”). I have lived there for nearly 30 years. Additionally, I grew up in
Martinez since 1941 and I have witnessed the general change in the area of my Property going
from rural to residential. In particular, my Property is now surrounded by custom homes,
subdivisions and roads.

At all relevant times, there has never been a scenic easement recorded on my Property.

The current zoning allows for up to 6 horses on the Property. Since 1978 periodically I have
pastured horses and cattle on the Property.

I have experienced several problems with the keeping of livestock on my Property including, but
not limited to the following:

a.) Due to the easy access of the Property the general public tends to feed the horses
without permission of the owners, which is dangerous to the public feeding the
animals, dangerous to the animals, and it creates unreasonable liabilities to me;

b.) Due to the easy access of the Property the neighbors and the general public have
caused dogs to be turned loose on my Property, which is incomﬁatible with the
keeping of livestock;

c.) Additionally, the neighbors on Meadowvale and the general public have routinely
thrown trash into my Property, resulting in a dangerous situation to animals that keep.
For example pieces of sharp conduit create a hazard for the livestock and the horses
owners had to obtain veterinary treatment for at least two horses that injured their legs

as a result of being cut from trash.




d.) Neighbors have hit numerous golf balls into my Property, creating a nuisance to
livestock and humans using my Property.
e.) I'have also pastured steers on the Property, but neighbors have shot in the general
direction of the steers, which caused me to move the steers off of the Property.
f) The general public has taken down my fences, which is incompatible with the
keeping of livestock.
For the foregoing reasons it is infeasible for me to maintain my Property as a horsey set up lot

and/or open space.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct and that this Declaration was executed on January 22, 2008 at Benicia,

California.

i LT

Gary Freitas
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January 31, 2008

City Council

City of Martinez

525 Henrietta Street
Martinez, California 94553
Via Facsimile and US Mail

Re:  Application to Amend the General Plan — Supplemental Comments
Applicant: Gary Freitas
Hearing Date: February 6, 2008

Dear Council Members:

Please accept this correspondence in follow-up to miy letter of January 24, 2008
regarding the above-referenced application. I understand that you did not receive the
proposed findings sent as part of that submission. To follow, then, is the current
iteration of our proposed findings, as well as further detail regarding the bases for our
request that you adopt such findings as part of your approval for this application.

Like all projects subject to environmental review under the California Environmental
Quality Act (“CEQA™), this project is not reviewed in a vacoum. Rather, it is reviewed in
terms of its relationship to the larger environment. Of particular interest here is the fact
that the property at issue in this application (“the Freitas Property”) is discussed in the
prior Environmental Impact Report (“EIR”) for the Pine Meadows and Muir Oaks
subdivisions (“1976 EIR”).

Relationship to the prior review

In my previous comment letter, dated January 24, 2008, I set forth arguments,
supported by substantial evidence in the Record, as to how the Freitas property was and
was not burdened by the 1976 EIR. Such arguments can be summarized as follows:

1. Burdening the Freitas Property with a scenic easement was not a CEQA
mitigation for the 1976 subdivisions. Rather, it was a condition to the approvals.
(The 1976 Condition number 5 required the developer, who no longer owns the
Freitas parcel, to dedicate Lot 25 ,now known as the Freitas property, as open
space to the City.) Instead, the mitigation for the 1976 EIR was for visual
impacts and it required that the houses atop of Coward’s knoll be limited to a
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single story. Additionally, the mitigation required that the 1976 subdivision
houses be set back 250 to 300 feet from Vine Hill Way. However, such a setback
does not mean that the Freitas parcel is now burdened by a perpetual easement.
In other words a setback does not equate to a burden on title.

2. To the extent, if any, that the 1976 EIR requires that the Freitas property be
zoned open space, such mitigation has been satisfied because the Freitas property
was so zoned - as private open space. However, the assertion that zoning is the
equivalent to restricting a parcel by a perpetual easement is incorrect. Rather in
this case, for reasons previously articulated, the Freitas property has vested with
Mr. Freitas without a scenic easement burdening his title.

3. To the extent, if any, that the 1976 EIR required that the Freitas property be
locked in open space in perpetuity, such mitigation has become infeasible
because among other things, the City lacks authority to now require a restriction
in pérpetuity. In any case, because the alleged mitigation has become infeasible,
the City does have the authority to modify it now.

Resolution of the 1976 EIR question

With the above referenced conclusions in mind, the questions of whether it is necessary
to modify the 1976 EIR and, if so, how are easily resolved.

The distinction between a perpetual scenic easement and mere open space zoning is
critical here, because the impacts to be mitigated under the 1976 EIR were visual
impacts not loss of open space per se. Moreover, simply converting open space to
residential is not a significant impact in and of itself.! Thus, a 2008 determination to
convert less than 3 acres of open space to productive use is not foreclosed by the 1976
zoning. Instead, the conversion is appropriate if the visual impacts identified in 1976
remain mitigated to less than significant under the current proposal, as they do.

Moreover, such an adjustment involves a minimal change when looked at from the
larger view of the whole 1976 project.

A Subsequent or Supplemental EIR is not required to modify the 1976 EIR Because
there are No New Substantial Changes that Requires Major Revisions to the EIR

Often times previously certified Environmental Impact Reports (EIRs) or adopted
Mitigated Negative Declarations (MNDs) require changes because land use plans need
to be modified and circumstances change.z A City’s vision may evolve overtime.3

; Skip Baldwin et al. v. City of Los Angeles et al. (1999) 70 Cal. App. 4th 819.

Napa Citizens for Honest Government v. Napa County Board of Supervisors ( 2001) 91 Cal. App. 4th
42,

?ld. arp. 358.
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Further CEQA contemplates circumstances where changes to a previous certification
can be made by the preparation of a subsequent or supplemental EIR, an addendum or,
as we ask here, no further documentation at all. 4

A subsequent or supplemental EIR to the 1976 EIR is not required because there is not
substantial evidence in the whole record that “substantial changes are proposed in the
project which will require major revisions of the previous EIR ... due to the involvement
of new significant environmental effects or a substantial increase in the severity of the
previously identified significant effects.”s

As detailed below, the relevant impacts identified in 1976 are properly addressed in all
of the new documentation that is already before the body for the 2008 project. To
require yet another articulation of the same conclusions is simply put, overkill.

Visual impacts identified in 1976 are still mitigated in the new plan

Here, the primary mitigation for the visual impacts of the 1976 subdivisions was that the
houses atop Coward’s Knoll be limited to “single story construction above street grade,”¢
The discussion pertaining to the visual impact of the 1976 project focuses on the
visibility of the houses on top of Coward’s Knoll. “The greatest impact would be at the
crest of the hill on Vine Hill Way.” A second area of impact is on several of the knoll top
units in the Vine Hill townhouse project, who have an excellent view of the present knoll
and to whom the knoll top house will be most visible. (See Fig. 2).”” Figure 2 shows
that the “mitigation” is to “restrict to one-story above street level construction” Lots 29
through 36 and Lots 99 -111.

The narrative portion of the mitigation measure additionally mentions that there is
“mitigation already incorporated into the plans (in the nature of moving lots away from
Vine Hill Way, reducing cuts and saving an oak tree).”® Because the project mitigations
largely maintain the protections required, even considering the 1976 EIR’s discussion of
moving lots away from Vine Hill Way, the proposed Project’s conversion of less than 3
acres of open space is not a substantial change that require a major revision of the
previous EIR.

Coward’s Knoll Remains as required in 1976

Eurthenno;e, there is not a “substantial increase in the severity of the previously
identified significant effects.” This is because the designation of the Freitas property as
a scenic easement was not the primary mitigation measure to the Visual Impacts of the

1976 project. Therefore, changing the designation of a portion of the Freitas property

: Guidelines §15162(b) (Emphasis added.)

p PRC §21166; See also Guidelines §§15162(a)(1) and 15163(a)(1).
p. 9, 1976 EIR.

T Ibid.

! Ibid.
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TO s 0 residenti snotj se the severity of the visual impacts
identified in the 1976 EIR. Moreover, the proposed Project does not eliminate the open
space of the Knoll. Rather, the proposed Project provides more protection for the Knoll
than what it currently has because it will be preserved in perpetuity, as opposed to a
mere land use designation of open space.

No major revisions are required

Second, a subsequent or supplemental EIR would be required if “substantial changes
oceur with respect to the circumstances under which the project is undertaken which
will require major revisions of the previous EIR or Negative Declaration due to the
involvement of new significant environmental effects or a substantial increase in the
severity of previously identified significant effects.”?

In this case, modifying the 5.57 acres of open space designation to 2 acres of open space
preserved in perpetuity, which includes the environmental landmark of the actual Knoll
is not a “substantial change with respect to the circumstances.” Rather, such a change
does not trigger further CEQA analysis because modification of less than 3 acres of open
space is does not make the previous mitigation measure ineffective such that the
mitigation for visual impacts is reduced to less than significant levels,

Moreover, such change does not require a “major revision in the previous EIR ... due to
an involvement of new significant environmental effects or a substantial increase in the
severity of the previously identified significant effects.” Instead, the 1976 EIR focused
on the preservation of the Knoll. This Project preserves the Knoll in perpetuity, as
opposed to the current land use designation of mere zoning the Knoll property as open
space. In fact, the current Project more effectively implements the 1976 mitigation to
Freserve the Knoll in perpetuity, thereby making the impacts of the 1976 subdivision
ess severe,

There is no substantial new information regarding the visual impacts

Third, there is no “new information of substantial importance, which was not known
and could not have been known with the exercise of reasonable diligence at the time the
previous EIR was certified as complete.”0 On the contrary, the Visual Impacts to
Coward’s Knoll were analyzed and disclosed at the time of the circulation and
certification of the original 1976 EIR. There is no new information of substantial
importance. This is because the elimination of less than 3 acres out of the 4 large
parcels that were designated as open space for the 1976 project is not of substantial
importance. On the contrary, the primary mitigation that the houses atop of Coward’s
Knoll remains in tact.

joeuidel'mes §§15162(a)(2) and 15163(a)(1).
Guidelines §§15162(a)(3) and 15163(a)(1).
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An Addendum to the Previous EIR May be Adopted Where, as Here, the Test for A
Supplemental EIR is Not Met.un

As noted, the change requested is not of a size or scope for which a supplemental EIR is
required. At most, to whatever extent the current Project requires a change in the 1976
EIR an addendum to the 1976 EIR is the appropriate level of environmental reviewa?
Though we believe the 1976 impacts are properly addressed in the 2008 documentation,
out of an abundance of caution, the Council may choose to accept an addendum to the
1976 EIR in the course of approvals for this Project. As such we have prepared the
attached proposed addendum. Additionally, our proposed findings include reference to
the addendum that may be adopted or excluded depending on the Council’s
determination to require an addendum or not.»3

Conclusion

The City’s determination not to prepare a subsequent or supplemental EIR for the 1976
EIR must be supported by substantial evidence. The foregoing analysis, as well as the
previously discussed mitigations proposed for this project, provides such substantial
evidence. Specifically here, the proposed Project’s protection of the Knoll in perpetuity is
substantial evidence of better environmental protection for the Knoll, the previous
mitigation measures to preserve the Knoll and keep certain Lots as single story remain
in tact, and the proposed Project does not create substantial changes that require major
revisions to the previous EIR.34

For all the foregoing reasons and the reasons set forth previous correspondence, we ask
the cil'to mrake the necessary findings and approve the application before it.

Respectfully submitted

' An addendum does not require recirculaton. Instead a brief explanation of the decision not to prepare &
subsequent EIR should be included in the addendum, findings or the Record (Guidelines §§15162(c).)
'2 Guidelines §15164.
:j Guidelines §§15162(a) and 15163(2)(1).
Guidelines §§15164(a) and (e).
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{Proposed] Addendum to the 1976 Environmental Impact Report for Tract 4744 and 4774

Pine Meadows and Muir Heights Subdivisions

The Martinez City Council has previously certified an Environmental Impact Report for Tract
4744 and 4774 (Pine Meadows and Muir Heights subdivisions) (*1976 EIR”). In accordance
with CEQA Guidelines §$15162(b) and 15164 the City Council hereby amends the 1976 EIR

with this addendum.

The 1976 EIR discusses a portion of Lot 25, which is now known as “the Freitas Property,”
which is the subject of a current proposed General Plan amendment currently pending before
City Council. This addendum modifies the 1976 EIR to the extent that the 1976 EIR discusses
the Freitas property as “a 250 to 300 foot wide scenic and open space easement.” (pages 9 and
36 of the 1976 EIR). Council now wishes modify part of the land use designation of the Freitas
property, such that approximately 3 of the 5.57 acres of the Freitas Property is re-designated by
the General Plan and Zoning Ordinance from open space to residential (R-10).

The City Council adopts this addendum to make such modification rather than a subsequent
report because the subject changes to the 1976 EIR does not invoke any of the conditions
requiring a subsequent report as set forth in the Public Resources Code.’

First, there are not substantial changes requiring a major revision of the 1976 EIR. Rather, the
changes are de minimus because the City of Martinez retains a substantial portion of open space
and the 1976 Project also retains a substantial portion of open space. Moreover, the primary
mitigation for the visual impacts of the 1976 subdivisions was that the houses atop Coward's
Knoll be limited to “single story construction above street grade” because, “[t]he greatest impact
would be at the crest of the hill on Vine Hill Way.”2 Such primary mitigation to restrict the
houses to a single story remains.

Furthermore, changing the designation of a portion of the Freitas property from open space to
residential does not increase the scverity of the visual impacts identified in the 1976 EIR.> On
the contrary, the proposed Project does not eliminate the open space of the Knoll, rather the
proposed Project provides more protection for the Knoll than what it currently has becsuse it will
be preserved in perpetuity, as opposed to a mere land use designation of open space. Therefore,

' Public Resources Code §21166: Changes necessitating subsequent report. When an
environmental impact report has been prepared for a project pursuant to this division, no
subsequent or supplemental environmental impact report shall be required by the lead agency or
by any responsible ageacy, unless one or more of the following events occurs: ‘

(a) Substantial changes are proposed in the project which will require major revisions of the
environmental impact report.

(b) Substantial changes occur with respect to the circumstances under which the project is being
undertaken which will require major revisions in the environmental impact report.

(¢) New information, which was not known and could not have been known at the time the
environmental impact report was certified as complete, becomes available.
j page 9, 1976 EIR.

CEQA Guidelines §15162(a)(1).
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by amending the 1976 EIR, the Council is doing so in part because such amendment will allow
the opportunity for the Knoll, which sits on private property, to be designated as open space in
perpetuity. As part of the General Plan amendment the property owner is agreeing to burden the
title of his property such that the approximate 2 acres containing the knoll is preserved as open

space in perpetuity.

Second, there are not substantial changes with respect to the circumstances which will require
major revisions in the 1976 EIR. Rather, circumstances have not changed such that major
revisions are required of the 1976 EIR. The Freitas Property is a very small percentage of all of
the open space within the City of Martinez, and a small percentage within the 1976 subdivision.

Third, there is no new information, which was not known and could not have been known at the
time that the 1976 EIR was certified. Rather, the proposal of the Freitas subdivision, and the
corresponding change of approximately 3 acres of open space is a relatively new development.
The Visual Impacts to Coward’s Knoll were analyzed and disclosed at the time of the circulation
and certification of the original 1976 EIR. There is no new information of substantial
importance. This is because the conversion of less than 3 acres of open space out of the 4 large
parcels (over approximately 20 acres) that were designated as open space for the 1976 project is
not of “substantial importance.” Rather, it is only a de minimus change. On the contrary, the
primary mitigation that the houses atop of Coward’s Knoll be limited to a single story remains in
tact.

Additionally, the City Council has made the following findings pertaining to the feasibility of the
1976 mitigation measure requiring a 250 to 300 foot wide scenic and open space casement.

To any extent, if at all, that the mitigation measures for visual impacts in the 1976 EIR have not
been satisfied by the previous land use designation of the Freitas Property as open space, the City
Council finds that there are legitimate reasons for modifying the mitigation measures in the 1976
EIR as described below. The 1976 mitigation measures pertaining to the Freitas property have
become infeasible for the following reasons:

a.) A “scenic easement” has not been offered by the landowner of the Freitas property,
nor accepted by the City. Imposing a scenic easement more than thirty years after the
fact is not capable of being accomplished in a successful manner within a reasonable
period of time;

b.) The final subdivision map for the Pine Meadows subdivision omitted any reference to
a scenic easement over the Freitas property and the City cannot legally require the
landowner of the Freitas property to dedicate his land to the City;

¢.) To require the landowner of the Freitas property to encumber his land as if it is
burdened by a scenic casement is disproportionately uneconomical to the landowner
because s/he must continue to bear the economic burden of preserving undeveloped
land, while land is developed into residential in the near vicinity;

(Proposed] Addendum to the 1976 EIR | page 2
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d.) Purchasing a scenic easement on the Freitas property is not economically feasible for
the City because the City does not have funds to purchase open space such as this that
does not preserve particular resources such as wetlands;

¢.) Maintaining the Freitas property as a horse set up lot can not be accomplished in a
successful manner because the landowners’ livestock have been injured, shor at, and
molested in the past;

f.) The “open space mitigation” no longer is as effective as it was in 1976 because the
rural nature of Vine Hill Way is not as rural as it once was, but rather there are far
more houses and roads now than was present in 1976; and

g) The Freitas property is not as valuable as open spaces that preserve particular
resources, such as wetlands, natural waterways, or other areas of environmental
sensitivity. Rather, the Freitas property does not contain such values identified for

the protection of open space.

[Proposed]) Addendum 1o the 1976 EIR page 3
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Additional Findings For The Resolution Of The City Council Of The City Of Martinez For
The Draft Mitigated Negative Declaration For the Freitas General Plan Amendment

NOW, THEREFORE, BE IT RESOLVED by the Martinez City Council that:

1.) The City Council finds that mitigation measures for visual impacts in the 1976
Environmental Impact Report for Tract 4744 and 4774 (Pine Meadows and Muir Heights
subdivisions) (“1976 EIR") pertaining to the Freitas property have been satisfied because the
Freitas property was planned to be zoned open space and the 1976 subdivision was moved away

from Vine Hill Way.

2,) To any extent, if at all, that the mitigation measures for visual impacts in the 1976 EIR have
not been satisfied, the City Council finds that there are legitimate reasons for modifying such

mitigation measures as is described below [and as set forth in the Addendum to the 1976 EIR]."
The 1976 mitigation measures pertaining to the Freitas property have become infeasible for the

following reasons:

a.) A “scenic easement” has not been offered by the landowner of the Freitas property,
nor accepted by the City. Imposing a scenic easement more than thirty years after the
fact is not capable of being accomplished in a successful manner within a reasonable
period of time;

b.) The final subdivision map for the Pine Meadows subdivision omitted any reference to
a scenic easement over the Freitas property and the City cannot legally require the
landowner of the Freitas property to dedicate his land to the City:;

c.) To require the landowner of the Freitas property to encumber his land as if it is
burdened by a scenic casement is disproportionately uneconomical to the landowner
because s/he must continue to bear the economic burden of preserving undeveloped
land, while land is developed into residential in the near vicinity;

d.) Purchasing a scenic easement on the Freitas property is not economically feasible for
the City because the City does not have funds to purchase open space such as this that
does not preserve particular tesources such as wetlands;

e.) Maintaining the Freitas property as a horsey set up lot can not be accomplished in a
successful manner because the landowners’ livestock have been injured, shot at, and
molested in the past and the land itself has been mistreated;

f.) An “open space mitigation” is no longer as effective as it was in 1976 because the
nature of Vine Hill Way is not as rural as it once was, but rather there are far more
houses and roads in the immediate vicinity than were present in 1976; and

! For inclusion in the event an addendum to the 1976 EIR is adopted.

Freitas General Plan Amendment Application City Council Hearing February 6, 2008
(Proposed]Supplemental Findings page 1
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g.) The Freitas property is not as valuable as open spaces that preserve particular
resources, such as wetlands, natural waterways, or other areas of environmental
sensitivity. Rather, the Freitas property does not contain such values identified for
the protection of open space.

Accordingly, the City Council hereby modifies the mitigation measures of the 1976 EIR such
that the Freitas property shall no longer be deemed a 250 — 300 foot wide scenic and open space
easement.

3.) For the foregoing reasons, the City Council hereby modifies condition of approval number 5
for the 1976 subdivision such that a “scenic easement” shall not be dedicated to the City for Lot
25 (covering part of the Freitas property).

4.) Despite the project’s proposed conversion of approximately 3 acres of land zoned open space
to residential, sufficient open space remains in the City of Martinez remains such that the project
complies with the General Plan,

Frcitas General Plan Amendment Application City Council Hearing February 6, 2008
[Proposed)Supplemental Findings page2
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