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CITY OF MARTINEZ CITY COUNCIL AGENDA 
 March 5, 2008 
 
 
TO: Mayor and City Council 

 
FROM:    
 

Albert Lopez, Deputy Community Development Director 
 

SUBJECT: 
 

Adoption of Inclusionary Housing and Density Bonus Ordinance 

DATE: February 26, 2008 
 
 
RECOMMENDATION: 
 
Accept recommendation from the Planning Commission to adopt the proposed affordable 
housing and density bonus ordinance. 
 
BACKGROUND: 
 
Consistency with State Law and General Plan 
 
It is the policy in the State of California that local governments adequately plan to meet the 
existing and projected housing needs of all economic segments of the community. The law 
acknowledges that, in order for the private market to adequately address housing needs and 
demand, local governments must adopt land use plans and regulatory systems which provide 
opportunities for, and do not unduly constrain, housing development.   
 
Housing Element law, enacted in 1969, implements these mandates by requiring each City and 
County to have its Housing Element certified by the California Department of Housing and 
Community Development (HCD).   As the State and regional agencies continue to promote 
Smart Growth and Transit Oriented Development, we now find it increasingly necessary to 
maintain a certified Housing Element to take advantage of various funding programs, incentives 
and access to grants and loans.  Locally, Measures C and J which provides a funding stream from 
the Contra Costa Transit Authority, requires the City to maintain a certified Housing Element in 
order to receive a yearly allocation. 
 
Currently the City of Martinez has a certified Housing Element.  It was certified by HCD in 2006 
because of the City’s commitment to land use changes including the rezoning 15 acres of land to 
higher densities to accommodate affordable housing and to development of programs to expand 
affordable housing.  The continued certification of our Housing Element is not a given, and in 
two years when the City of Martinez will be required to update the Housing Element and be re-
certified, a review of compliance with the goals, policies and programs included in the 2006 
Certified Housing Element will occur.   
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These commitments in the form of new programs are as follows and are the basis for this 
proposed ordinance:   Goal 1 of the Housing Element is to increase the supply of housing for all 
economic segments of the community, and to promote throughout the City a mix of housing 
types responsive to household size, income, age and accessibility needs.  Policy 1.1 requires the 
City to provide active leadership in implementing the policies and programs contained in the 
Housing Element and monitor housing production annually.  Program 7 of the Housing Element 
commits and requires the City to revise the City’s Zoning Ordinance to codify density bonus 
requirements of State law, and Program 9 commits and requires the City to adopt an affordable 
housing requirement as part of the Zoning Ordinance.  Both of these programs are addressed 
with the current ordinance.  
 
The Housing Element also contains numeric goals for unit construction by income level provided 
by the Association of Bay Area Governments (ABAG) and the State of California Department of 
Housing and Community Development (HCD).  These goals are called regional housing needs 
determination or allocation (RHNA).  The adopted Housing Element has RHNA numbers for the 
1999-2006 planning period and ABAG recently released new RHNA numbers for the 2007-2014 
planning period which will form the basis of an updated Housing Element.  Those numbers are 
as follows: 
 
 

Planning 
Period 

Very low    Low Moderate Above Moderate   Total 1 

      
1999-2006 248 139 341 613 1341 2 
      
2007-2014 261 166 179 454 1060 

  1 – RHNA numbers are not cumulative over Planning Periods. 
  2 – There were less than 300 building permits finaled during 2000-2006, none were income restricted BMR units.  

 
 
Although there is currently no active penalty for not meeting the RHNA numbers, the 
certification of our Housing Element relies, in large part, on how actively the City is working 
towards attaining the RHNA goals.  As mentioned above, the adoption of the attached ordinance 
will demonstrate the City has taken a pro-active role, as contained in Policy 1.1.  
 
Without taking action now, the City will not be fulfilling its regulatory obligations included in 
the Housing Element and it will be exceedingly difficult to begin to meet our RHNA housing 
targets as determined by ABAG.  Taken together, the performance of the City in implementing 
its Housing Element could make it more difficult for the State to find our Housing Element in 
full compliance, and could put at risk funding the City is currently getting, or funding it may 
compete for in the future.   
 
The Housing Task Force 
 
In late 2006 the Mayor Rob Schroder reconvened the Housing Task Force (HFT) with the 
express duty to discuss affordable housing policy, and draft an inclusionary housing ordinance 
that would assist the City in meeting its affordable housing obligations as set forth in our adopted 
and State certified Housing Element.  The HTF consisted of members of the City Council, the 
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Planning Commission, the Design Review Committee and various other interested community 
members with a desire to see the City begin to implement an affordable housing program.  The 
HTF met over a one year span and with the assistance of planning staff, the City Attorney and 
guest speakers, put forth the policies that are now presented in this draft ordinance.   
 
The HTF also reviewed what other cities are doing in regards to Inclusionary Housing programs 
since to date, Martinez has not had an affordable housing program. The cities and towns in 
Contra Costa County that have Inclusionary Ordinances include Brentwood, Clayton, Concord, 
Danville, Hercules, Pleasant Hill, Pittsburg, Richmond and Walnut Creek.  Lafayette and San 
Ramon are working on Ordinances.  Generally in these other cities, the applicable size of the 
development ranges from 2 to 8 units.  The inclusionary requirement is generally 10-15 percent.  
Some jurisdictions allow a smaller percentage of Inclusionary Units in exchange for a deeper 
level of affordability.  All require long term resale restrictions on for-sale Inclusionary Units.   
These were the provisions of the proposed ordinance discussed at length by the HTF in 
developing the draft ordinance.   
 
Planning Commission Review 
 
On January 22nd, the Planning Commission reviewed this item in a study session and instructed 
staff to complete the environmental review and return for a formal recommendation to City 
Council. On February 26, 2008, the Planning Commission held another hearing to make a formal 
recommendation to the City Council on these ordinances.  At that meeting the Planning 
Commission deliberated the content of the ordinances and passed a resolution recommending 
approval.  Although there was some concern about the current conditions in the housing market 
and the impact on smaller developers, the Planning Commission ultimately believed the City had 
to initiate the process to provide more affordable housing.  The draft ordinance includes an 
exemption provision.  The City Council may wish to provide direction relative to one or more 
exemptions for review and consideration by the Planning Commission after adopting this 
ordinance.  The Planning Commission also recommended that the ordinance be reviewed in one 
year to consider its efficacy.  Draft minutes of that meeting are attached.  
  
ORDINANCE SPECIFICS 
 
The draft ordinance is composed of two pieces; first is the inclusionary housing portion, Section 
22.60.  It will become a new section of the zoning code that lays out the requirements that new 
housing developments (both rentals and ownership housing) must comply with.  At least 15% of 
the total units constructed must be available to low-income households (also known as Below 
Market Rate units, or BMR units). Rental projects are treated a bit differently in that they must 
provide 15% of their units to very low and low income households.  Ownership projects must 
provide 15% of their units to low and moderate income households.  The HTF discussed the 
different incomes levels at length, and made the decision that very-low income households could 
best be served by the rental market. The definitions of these household incomes are also included 
in the attached draft ordinance.  
 
Currently, as reported by the California Department of Housing and Community Development 
(HCD), the median income for a family of four in Contra Costa County is $83,800 (2007).    
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The second portion of the proposed ordinance is the Density Bonus, Section 22.62.  This is also a 
new section of the zoning code and it implements existing State law granting density bonuses to 
housing developments that voluntarily provide additional BMR units beyond what is required by 
the inclusionary provisions.   Although density bonuses have been allowed under State law for 
several years, Martinez has not had such a request in many years.   
 
Ordinance Specifics – Section 22.60 Inclusionary Housing 
 
As mentioned above, the base requirement for inclusionary units is 15% of the total number of 
units.  Other highlights of the proposed new code are explained below: 
 
4 units and greater – The inclusionary ordinance applies to development projects of 4 units or 
greater.  
 
In-lieu fee is for projects of less than 20 units – The HTF believed smaller projects should be 
able to pay an in-lieu fee and buy-out of the requirement rather than to construct the actual units.  
For projects 21 units and greater, this in-lieu fee option is not available, and actual units must be 
provided. 
 
In-lieu fee schedule – Also for the City Council consideration and approval is an in-lieu fee 
schedule used successfully in other cities whereby the in-lieu fee increases as the housing cost 
increases.   
 
The formula works by increasing the in-lieu fee by $200 for each additional $5,000 in home 
value, so that more affordable starter homes pay a lower fee than higher priced luxury homes.  In 
this example, a ten unit market rate townhome project selling units at $500,000 could buy-out of 
the program by providing $176,000 in in-lieu fees.  Exhibit B shows the various in-lieu fee 
calculations for projects of various sizes, assuming a fixed sales price of $500,000.   
 
Exemptions by City Council – The HTF discussed at length the recently adopted Downtown 
Specific Plan and how this program could discourage small infill projects with tight profit 
margins.  As a possible solution the draft ordinance includes a provision that the City Council 
could issue exemptions from time to time by resolution.  As an example, the City Council could 
issue an exemption for projects under 10 units in the Downtown Area for a period of five years, 
to spur development over a given time in a given geographic area.  At the Planning Commission 
hearing it was added that such exemptions first shall be reviewed by the Planning Commission 
with a recommendation to the City Council prior to action by the City Council.  
 
Location and design of units – The location of BMR units must be dispersed throughout a 
residential development, and the design shall be comparable to market rate units, except the 
interior finishes can be different, so long as they are durable.  The number of bedrooms shall also 
be similar.   
 
Duration of affordability – The units shall be affordable for 45 years.  
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Compliance Procedures 
 
The program is administered through an Affordable Housing Plan and Agreement that shall be 
submitted by each project applicant and approved by the City.  The Affordable Housing 
Agreement is a separate document on a form provided by the City.  This is essentially an 
agreement between the developer and the City to provide BMR units as required pursuant to the 
ordinance.  Such agreement will be recorded against the development of which the units are a 
part.   
 
For ownership housing, one of the key provisions of such an agreement is re-sale provisions that 
describe the procedure for reselling BMR units should the owner decide to sell.  Although a draft 
of the agreement is not yet written, a common approach for resale units is to give the City the 
right of first refusal, such that if the City wants to purchase the unit (and sell to another eligible 
household), it can.  Otherwise, the affordable housing agreement will specify that the BMR unit 
can only be sold to another income-eligible household (approved by City), or if sold to a non-
eligible household, the City realizes the equity increase by capturing it at time of sale.   
 
For rental housing, the affordable housing agreement will specify eligible households, the 
process of filling vacancies for BMR units, and the process to follow in cases where a tenant’s 
income may increase beyond the income limits.   
 
AFFORDABLE HOUSING TRUST FUND 
 
Another significant provision in the draft ordinance is the creation of the Affordable Housing 
Trust Fund (the “Fund”).  The Fund already exists pursuant to an earlier City Council action, yet 
the ordinance specifies the use of funds deposited into the Fund.  The Fund should be used to 
increase the production of affordable housing through downpayment assistance, loans or grants 
to non-profit developers, or other public-private partnerships.  The Fund shall be administered by 
the City Manager or his/her designee with the approval of the City Council.   
 
The Fund can serve as an economic engine to grow monies to a significant amount and be 
utilized to encourage the development of affordable units.  To date, no funds have been 
deposited into the Fund, although there are approved housing developments that have, as 
conditions of approval, the requirement to deposit funds prior to certificates of occupancy and 
filing of final maps.   
 
Ordinance Specifics – Section 22.62 Density bonuses  
 
The Density Bonus provisions are similar to the Inclusionary Housing program, in that it will 
result in BMR units.  However in the case of a Density Bonus, a developer can seek an increase 
in total units if they provide BMR units on a voluntary basis above and beyond what is required 
by the inclusionary provisions.  In order to make the additional units possible, cities are required 
to offer various incentives or concessions such as reduced development standards (parking, 
setbacks etc.) or by allowing mixed use development where otherwise not allowed.  The greater 
the number of BMR units that are provided and the higher the affordability level, the larger the 
increase in density is allowed.  Generally the bonus starts at 20% and usually doesn’t go beyond 
35%.  These increases will likely result in projects having higher densities than those allowed 
pursuant to a zoning or general plan designation.   
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Other Highlights: 
 
To qualify - Projects must meet the following criteria: 
 
At least 10% of units BMR to low income households (80% of AMI) 
At least 5% of units BMR to very-low income households (50% AMI) 
At least 10% units in condo project to moderate income households (120% AMI) 
Be a senior project  
 
Density Bonus for land donation – A developer can also receive a density bonus for donating 
land, as long as the donation happens prior to final map, or the City can elect the land be donated 
to a housing developer (ostensibly a non-profit)  
 
Incentives or concessions – The ability to get incentives or concessions is not automatic if they 
would result in adverse impacts, or if they are not needed to make the units affordable.  Similar 
to the actual density bonus, the higher the number of units and the affordability levels, the 
number of concessions and incentives can increase, up to a maximum of three concessions.  
 
Parking – The reduction in the total number of spaces, and the provision of uncovered parking 
could be a concession or incentive.  
 
Additional density bonus for childcare facilities – A density bonus equal to the floor area used 
by such a childcare facility is also available.  
 
Continued affordability – The density bonus requires those units to be BMR for 30 years (as 
opposed to 45 years for inclusionary units) 
 
Density Bonus Agreement – Similar to the inclusionary program, a project seeking a density 
bonus must enter into an agreement with the City to protect and regulate the manner in which the 
units are constructed, resale restrictions, rental affordability levels, and tenant qualifications. 
 
In conclusion, the two programs are paired together to implement policies of the City’s recently 
approved Housing Element and as required by State law for the provision of density bonuses for 
projects meeting eligible criteria.  
 
The Housing Task Force discussed many of the provisions of the proposed new code in detail 
and with the assistance of staff and affordable housing experts, devised a draft that is appropriate 
for Martinez and is reasonable given the development opportunities that currently exist, or may 
exist in the future.  The code contains a high degree of flexibility so that economic development 
goals can be pursued while addressing the issue of affordable housing.  
 
Environmental Review: 
 
Pursuant to the California Environmental Quality Act, a Negative Declaration was prepared for 
this project with a required 20 day comment period extending from Tuesday, February 5th 2008 
to Monday February 25th, 2008.  As of this writing, the City received two letters (City of 
Pleasant Hill and LAFCO).  Both respondents thanked the City for the opportunity to respond; 
neither had any comments on the adequacy of the environmental review.  
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FISCAL IMPACT: 
 
There is no impact to the General Fund.  The Affordable Housing Trust Fund will grow as in-lieu 
fees are collected, which could be used to further affordable housing goals.  
 
ACTION: 
 
Adopt resolution approving the environmental document, introduce the ordinance, adopt the 
resolution approving the in-lieu fee schedule, and provide direction to staff regarding exemptions 
for Planning Commission consideration and recommendation.  
 
 
ATTACHMENTS: 
  
Exhibit A -- Draft Resolution approving environmental document 
Exhibit B -- Draft ordinance sections 22.60 and 22.62 (25 pages), includes new definitions  
Exhibit C -- Draft resolution approving in-lieu fee schedule 
Exhibit D -- Negative Declaration and Initial Study  
Exhibit E -- Planning Commission Minutes (Draft)  
  
 
 
 
 
 
 
 
 

APPROVED BY:    APPROVED BY:    
 City Manager   Assistant City Manager  
    Community & Economic Development  
 

 
 
 
 
 



EXHIBIT A 
 

RESOLUTION NO. -08 
 

ADOPTING A NEGATIVE DECLARATION RELATED TO A ZONING ORDINANCE 
AMENDMENT ADDING SECTIONS 22.60 INCLUSIONARY HOUSING AND 22.62 

DENSITY BONUSES TO THE MARTINEZ MUNICIPAL CODE 
 
 
WHEREAS, the zoning code amendments implement the affordable 
housing policies and programs of the Housing Element of the 
General Plan; and,  

 
WHEREAS, pursuant to the California Environmental Quality Act an 
initial study was prepared for this project and found that no 
significant environmental impacts would result from the adoption 
of the ordinance; and,  

 
WHEREAS, pursuant to the California Environmental Quality Act, a 
Negative Declaration was prepared for this project with a 
required 20 day comment period extending from Tuesday, February 
5th 2008 to Monday February 25th, 2008 and no comments were 
received regarding the adequacy of the environmental document; 
and, 

 
WHEREAS, the City of Martinez is the custodian of the documents 
and other material which constitute the record of proceedings 
upon which this decision is based, and the location of said 
documents is the Martinez Community Development Department at 
525 Henrietta Street, Martinez  CA  94553; and,  

 
WHEREAS, the Planning Commission considered the Negative 
Declaration and all comments received at their February 26, 2008 
meeting, and recommended by resolution #08-01 adoption to the 
City Council; and,  

 
WHEREAS, the City Council finds there is no substantial 
evidence, in light of the whole record before it, that the 
project may have a significant effect on the environment, and 
the Negative Declaration reflects the lead agency's independent 
judgment and analysis. 
 
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City 
of Martinez hereby adopts the Negative Declaration for this 
ordinance amendment (the project).  
 

 
 

* * * * * * 



 
 
 
I HEREBY CERTIFY that the foregoing is a true and correct copy 
of a resolution duly adopted by the City Council of the City of 
Martinez at a Regular Meeting of said Council held on the 5th day 
of March 2008, by the following vote: 
 
AYES: 
 
NOES: 
 
ABSENT: 
 
 
 
 
 
 RICHARD G. HERNANDEZ, CITY CLERK 
 CITY OF MARTINEZ 
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EXHIBIT B 
 

ORDINANCE NO. C.S. 
 

AMENDING THE MARTINEZ MUNICIPAL CODE TITLE 22, ZONING, 
BY ADDING CHAPTER 22.60 - INCLUSIONARY HOUSING AND  

CHAPTER 22.62 - DENSITY BONUSES RELATING TO THE DEVELOPMENT  
OF AFFORDABLE HOUSING 

 
 
WHEREAS, the City of Martinez’s adopted 2001-2007 Housing 
Element contains programs to codify density bonus requirements 
of State law (program 7), and to adopt an affordable housing 
requirement (program 9) as part of the Zoning Ordinance; and 
 
WHEREAS, recent development proposals and the public hearing 
process has brought to light the need to have an affordable 
housing requirement to increase the production of affordable 
housing units, and to enable the collection of in-lieu housing 
fees as deposits into the City’s Affordable Housing Trust Fund; 
and 
 
WHEREAS, Mayor Schroder convened the Housing Task Force in 
November of 2006 to investigate the development of and develop a 
draft inclusionary housing ordinance that would assist the City 
in meeting its affordable housing obligations as set forth in 
the adopted Housing Element; and  
 
WHEREAS, the Housing Task Force met for approximately one year 
to discuss the features of an effective inclusionary Ordinance, 
and also discussed Density Bonuses required by State law as a 
companion ordinance; and 
 
WHEREAS, the after investigation and review by the Housing Task 
Force and City Staff a draft of the proposed ordinances was 
prepared which balances the economic development needs of the 
City with the need to provide housing at all incomes levels, and 
allows exemptions as granted by the City Council from time to 
time; and 
 
WHEREAS, the 15% affordable housing requirement reasonably 
balances private investment into market rate housing with the 
affordable housing needs of the City; and  
 
WHEREAS, the proposed inclusionary ordinance serves the very-low 
income households with rental housing, as the Housing Task Force 
believed rental housing will best serve this income category and 
not place very-low income households at risk with a high cost 
housing burden; and 
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WHEREAS, the proposed inclusionary ordinance provides 
opportunities for homebuyers at low and moderate income levels 
as the Housing Task Force believed these income levels could 
support a traditional home mortgage for an affordably priced 
home; and  
 
WHEREAS, the adoption of standards as to the size, number and 
location of where inclusionary units can be located will 
integrate mixed income communities to the extent practicable; 
and 
 
WHEREAS, the inclusion of an in-lieu fee available to projects 
with 20 units and less will have the effect of providing funding 
to the City’s Affordable Housing Trust fund to be used for the 
provision of additional affordable housing throughout the City; 
and  
 
WHEREAS, the in-lieu fee is reasonably calculated to increase as 
the housing cost increases, to further encourage the creation of 
more affordable housing at all income levels; and 
 
WHEREAS, the Density Bonus ordinance is written to implement the 
requirements of State of California law pertaining to density 
bonuses as of the date of this ordinance, subject to future 
changes if aspects of this ordinance become contrary to State 
Law; and 
 
WHEREAS, concessions and incentives per the Density Bonus 
ordinance shall be granted in compliance with the requirements 
of state law; and 
 
WHEREAS, the prohibition on counting affordable units as part of 
a Density Bonus request toward the Inclusionary Housing 
requirement is a deliberate feature of the proposed ordinances 
as recommended by the Housing Task Force; and  
 
WHEREAS, the Planning Commission of the City of Martinez, held a 
duly noticed public hearing on February 26, 2008 to review the 
final draft of the proposed regulations and found that the 
proposed ordinance was consistent with the Martinez General 
Plan, and applicable Specific Plans and recommended approval of 
the proposed ordinance to the City Council of the City of 
Martinez; and 
 
WHEREAS, on March 5, 2008 the City Council of the City of 
Martinez held a duly noticed public hearing on the proposed 
ordinance; and 
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WHEREAS, the City Council finds that adoption of the proposed 
ordinances is consistent with the Housing Element of the General 
Plan, the Land Use Element of the General Plan, all Specific 
Plans, and including, but not limited to the General Plan 
objective of promoting a citywide housing stock which provides 
for a range in housing cost and type; and  
 
WHEREAS, pursuant to the California Environmental Quality Act, a 
Negative Declaration was prepared for this project with a 
required 20 day comment period extending from Tuesday, February 
5th 2008 to Monday February 25, 2008; and 
 
WHEREAS, the Planning Commission considered the Negative 
Declaration prior to making their recommendation to the City 
Council; and 
 
WHEREAS, upon consideration of the Negative Declaration and all 
comments received, and based upon their independent judgment and 
analysis, the City Council found by the adoption of a separate 
resolution that there is no substantial evidence that the 
proposed ordinances will have a significant effect on the 
environment.    
 
NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF MARTINEZ DOES 
ORDAIN AS FOLLOWS: 

 
SECTION 1. Chapter 22.60 of the Martinez Municipal Code is 
hereby added to read as follows:   
 

CHAPTER 22.60 – INCLUSIONARY HOUSING 
 
 
22.60.010  Purpose. 
 
The purpose of this Chapter is to: 
 
A. Encourage the development and availability of housing 

affordable to a broad range of households with varying income 
levels within City as mandated by Government Code Sections 
65580 et seq.; and 

 
B. Offset the demand on housing and available land created by 

new development, and mitigate environmental and other impacts 
that accompany new development by protecting the economic 
diversity of the City’s housing stock, reducing traffic, 
transit and related air quality impacts, promoting 
jobs/housing balance and reducing the demands placed on 
transportation infrastructure in the region; and 
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C. Implement the policies of the Housing Element of the General 
Plan. 

 
22.60.020  Applicability. 
 
A. Inclusionary requirement.  Each residential development of 4 

or greater units shall be designed and constructed to provide 
at least fifteen percent (15%) of the total units as 
inclusionary units restricted for occupancy by moderate, low 
or very low income households.  The number of inclusionary 
units required for a particular project will be determined 
only once, at the time of Tentative or Parcel Map approval, 
or, for developments not processing a map, prior to issuance 
of a Building Permit.  If a change in the subdivision design 
changes the total number of units, the number of inclusionary 
units required will be recalculated to coincide with the 
final approved project. 

 
1. Calculation.  For purposes of calculating the number of 

affordable units required by this Section, any additional 
units authorized as a density bonus in compliance with 
Chapter 22.62 (Density Bonuses) will not be counted in 
determining the required number of inclusionary units.  
However, if an applicant seeks to construct affordable 
housing to qualify for a density bonus in accordance with 
the provisions of Chapter 22.62, those affordable 
dwelling units that qualify a residential development for 
a density bonus are in addition to, and do not count 
toward satisfying the inclusionary housing requirements 
of this Chapter.  In determining the number of whole 
inclusionary units required, any decimal fraction less 
than 0.5 shall be rounded down to the nearest whole 
number, and any decimal fraction of 0.5 or more shall be 
rounded up to the nearest whole number.  

 
2. Affordablility Level Requirements.  The affordability 

level requirements shall be as follows: 
 

 a. Rental Projects:  A rental project shall include fifty 
percent (50%) of the required number of inclusionary 
units for rent to households of Very Low Income and at 
monthly rents not to exceed one twelfth (1/12) of 
thirty (30) percent of the maximum annual income for 
Very Low Income households and fifty percent (50%) of 
the required number of inclusionary units for rent to 
households of Low Income at monthly rents not to 
exceed one twelfth (1/12) of 30% of the maximum annual 
income for Low Income households.  
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b. Ownership Projects:  An ownership project shall include 
fifty percent (50%) of the required number of 
inclusionary units for sale at a price affordable to 
Moderate Income households and fifty percent (50%) of 
the required number of affordable units for sale at a 
price affordable to Low Income Households.  In order to 
qualify as an inclusionary unit, the average monthly 
housing payments after factoring in a maximum ten 
percent down payments, including, interest, principal, 
mortgage insurance, property taxes, homeowners 
insurance, assessments and homeowner association dues, 
if any, shall not exceed one twelfth (1/12) of thirty 
five (35) percent of the maximum annual household 
income for a Moderate Income household or one twelfth 
(1/12 of thirty percent of the maximum annual household 
income for a Low Income Household, adjusted for 
household size. 

   
c. Land Subdivisions:  Residential lots created from a 

subdivision map shall, through conditions of approval, 
incorporate the requirements of this division.   

 
B. Minimum requirements.  The requirements of this Chapter are 

minimum and maximum requirements, although nothing in this 
Chapter limits the ability of a person to waive their rights 
or voluntarily undertake greater obligations than those 
imposed by this Chapter. 

 
22.60.030 – Exemptions. 
 
The requirements of this Chapter do not apply to: 
 
A. The reconstruction of a structure that has been destroyed by 

fire, flood, earthquake or other act of nature, provided that 
reconstruction does not increase the number of residential 
units; or 

 
B. Housing constructed by other governmental agencies; and 
 
C. A second unit; and 
 
D. Any project or area as exempted by the City Council from time 

to time by resolution.  Project or area exemptions shall be 
reviewed by the Planning Commission with a recommendation to 
the City Council prior to action by the City Council.     
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22.60.040  Standards for Inclusionary Units. 
 
Each inclusionary unit built in compliance with this Chapter 
shall comply with the following standards. 
 
A. Location of inclusionary units.  Except as otherwise provided 

in this Chapter, inclusionary units shall be dispersed 
throughout a residential development. 

 
B. Design. Inclusionary units shall be comparable in 

infrastructure (including sewer, water and other utilities), 
construction quality and exterior design to the market-rate 
units. Inclusionary units may be smaller in aggregate size 
and have different interior finishes and features than 
market-rate units so long as the interior features are 
durable, of good quality and consistent with contemporary 
standards for new housing.  The number of bedrooms shall be 
the same and in the same proportion as those in the market-
rate units, except that if the market-rate units provide more 
than four bedrooms, the inclusionary units need not provide 
more than four bedrooms. 

 
C. Timing of construction. All inclusionary units shall be 

constructed and occupied concurrently with or prior to the 
construction and occupancy of market-rate units or 
development.  In phased developments, inclusionary units may 
be constructed and occupied in proportion to the number of 
units in each phase of the residential development, provided 
that the last inclusionary unit in the project shall be 
constructed before the last market rate unit. 

 
D. Duration of affordability requirement.  Inclusionary units 

produced in compliance with this Chapter shall be legally 
restricted to occupancy by households of the income levels 
for which the units were designated, for the maximum time 
permitted by law or 45 years, whichever is greater, from the 
date of first occupancy for rental units, and for a minimum 
of 45 years from the date of each sale of any affordable unit 
for owner occupied units.  (Additional affordability 
requirements may apply in compliance with State Redevelopment 
Law (Health and Safety Code Section 33413(c)). 

 
22.60.050  In-Lieu Fees.  
 
A residential development of twenty or fewer units may comply 
with the requirements of this Chapter by paying an in-lieu fee 
as established by Council resolution, as it may be amended from 
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time to time.  The Council may annually review the fee and may, 
based on the review, adjust the fee.   
22.60.060   Alternatives. 
 
A. Developer proposal.  A developer may propose an alternative 

means of compliance in the Inclusionary Housing Plan as 
provided in Section 22.60.070.B as follows. 

 
1. Off-site construction.  Units may be constructed off-site 

if the inclusionary units will be located in an area 
where, based on the availability of affordable housing, 
the Council finds that the need for such units is greater 
than the need in the area of the proposed development. 

 
2. Land dedication.  In lieu of building inclusionary units, 

a developer may choose to dedicate land to the City 
suitable for the construction of inclusionary units that 
the Council reasonably determines to be of equivalent or 
greater value than the land and net construction costs 
which would be required by applying the inclusionary 
obligation. 

 
3. Combination. The Council may accept any combination of 

on-site construction, off-site construction, in-lieu fees 
and land dedication that at least equal the cost to the 
developer of providing inclusionary units on-site (land 
and construction costs) as would otherwise be required by 
this Chapter.  The value of a proposed land dedication 
shall be determined by an appraiser appointed by the 
City. 

 
B. Discretion. The Council may approve, conditionally approve, 

or reject any alternative proposed by a developer as part of 
an Affordable Housing Plan.  Any approval or conditional 
approval shall be based a finding that the purposes of this 
Chapter would be better served by implementation of the 
proposed alternatives.  In determining whether the purposes 
of this Chapter would be better served under the proposed 
alternative, the Council should consider: 

 
1. Whether implementation of an alternative would overly 

concentrate inclusionary units within any specific area 
and, if so, must reject the alternative unless the 
undesirable concentration of inclusionary units is offset 
by other identified benefits that flow from implementation 
of the alternative proposed; and  
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2. The extent to which other factors affect the feasibility 
of prompt construction of the inclusionary units on the 
property, such as costs and delays, the need for an 
appraisal, site design, zoning, infrastructure, clear 
title, grading and environmental review. 

 
22.60.070   Compliance Procedures. 
 
A. General. Approval of an inclusionary housing plan and 

implementation of a City approved inclusionary housing 
agreement is a condition of any Tentative Map, Parcel Map or 
Building Permit for any development for which this Chapter 
applies.  This Section does not apply to an exempt project, 
or to a project where the requirements of the Chapter are 
satisfied by payment of a fee in compliance with Section 
22.60.050 (In-Lieu Fees). 

 
B. Inclusionary Housing Plan.  No application for a Tentative 

Map, Parcel Map, or Building Permit to which this Chapter 
applies shall be deemed complete until an Inclusionary 
Housing Plan is submitted with the application.  At any time 
during the review process, the City may require from the 
developer additional information reasonably necessary to 
clarify and supplement the application or determine the 
consistency of the proposed Inclusionary Housing Plan with 
the requirements of this Chapter. The Inclusionary Housing 
Plan must include: 

 
1. The location, structure (attached, semi-attached, or 

detached), whether for-sale or rental, size of the 
proposed market-rate and inclusionary units, and the 
basis for calculating the number of inclusionary units; 

 
2. A floor or site plan showing the location of the 

inclusionary units; 
 

3. The income levels to which each inclusionary unit will be 
made affordable in compliance with this Chapter; 

 
4. For phased development, a phasing plan that provides for 

the timely development of the number of inclusionary 
units proportionate to each proposed phase of development 
as required by Section 22.60.040.C (Standards for 
Inclusionary Units - Timing of construction). 

 
5. Any alternative means designated in Section 22.60.060.A 

(Alternatives - Developer proposal) proposed for the 
development along with information necessary to support 
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the findings required by 22.60.060.B (Alternatives - 
Discretion) for approval of the alternatives; and 

 
6. Any other information reasonably requested by the City to 

assist with evaluation of the plan in compliance with the 
standards of this Chapter. 

 
C. Inclusionary Housing Agreement.  The Inclusionary Housing 

Agreement shall use the form provided by the City.  The 
contents of the agreement may vary depending on the manner in 
which the provisions of this Chapter are satisfied for a 
particular development.  Each Inclusionary Housing Agreement 
shall include, at minimum, the following: 

 
1. Description of the development, including whether the 

inclusionary units will be rented or owner-occupied; 
 
2. A restriction on the rental of “for sale” units; 
 
3. The number, size and location of very low-, low- or 

moderate-income units; 
 
4. Provisions and documents for resale restrictions, deeds of 

trust, and rights of first refusal or rental restrictions; 
 
5. Provisions for monitoring the ongoing affordability of the 

units, and the process for qualifying prospective resident 
Households for income eligibility; and 

 
6. Any additional obligations relevant to the compliance with 

this Chapter. 
 
D. Recording of agreement.  Each Inclusionary Housing Agreement 

shall be recorded against the development of which the units 
are a part, the owner-occupied inclusionary units and 
residential projects containing rental inclusionary units, as 
applicable.  Additional rental or resale restrictions, deeds 
of trust, rights of first refusal and/or other documents 
acceptable to the City shall also be recorded against owner-
occupied inclusionary units.  In cases where the requirements 
of this Chapter are satisfied through the development of off-
site units, the Inclusionary Housing Agreement shall 
simultaneously be recorded against the property where the 
off-site units are to be developer. 
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22.60.080 - Eligibility for Occupying Inclusionary Units. 
 
A. General eligibility.  No household may occupy an inclusionary 

unit unless the City or its designee has approved the 
household's eligibility, or has failed to make a 
determination of eligibility within the time or other limits  
provided by an Inclusionary Housing Agreement or resale 
restriction.  If the City or its designee maintains a list or 
identifies eligible households, initial and subsequent 
occupants will be selected first from the list of identified 
households, to the maximum extent possible, in compliance 
with any rules approved by the City. 

 
B. Occupancy.  A household who occupies a rental inclusionary 

unit or purchases an inclusionary unit shall occupy the unit 
as a principal residence. 

 
22.60.090 - Owner-Occupied Units. 
 
A. Initial sales price. The initial sales price of the 

inclusionary unit must be set so that the eligible household 
will pay an affordable ownership cost. 

 
B. Transfer.  Renewed restrictions will be entered into on each 

change of ownership, with a  renewal term equal to the 
original term or 45 years, whichever is greater, upon 
transfer of an owner-occupied inclusionary unit prior to the 
expiration of the initial affordability period. 

 
C. Resale.  The maximum sales price permitted on resale of an 

inclusionary unit designated for owner-occupancy shall be the 
lower of:  

 
1. Fair market value; or  

 
2. The seller's lawful purchase price, increased by the rate 

of increase of area median income during the seller’s 
ownership.  

 
 To the extent authorized in any resale restrictions or 

operative Inclusionary Housing Agreement, sellers may 
recover at time of sale the depreciated value of capital 
improvements made by the seller and the seller’s necessary 
and usual costs of sale, and may authorize an increase in 
the maximum allowable sales price to achieve such recovery. 
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D. Change in title.  The following requirements apply in the 
event of a change in circumstance that may occur prior to the 
expiration of the required affordability period. 

 
1. Upon the death of one of the owners, title in the property 

may transfer to the surviving joint tenant, tenant in 
common, or community property holder, without respect to 
the income-eligibility of the household. 

 
2. Upon the death of a sole owner or all owners, and 

inheritance of the inclusionary unit by a non-income-
eligible inheritee, there will be a one year compassion 
period between the time when the estate is settled and the 
time when the property must be sold to an income-eligible 
household.  A non-eligible inheritee may request and the 
Council may waive this requirement on the basis of 
hardships specified by the Council.  Alternatively, the 
Council may authorize their continued ownership with the 
unit rented at an affordable rate to an eligible 
household. 

 
22.60.100 - Rental Units. 
 
A. Eligibility of tenants.  The owner of rental inclusionary 

units shall be responsible for certifying the income of the 
tenant to the Director at the time of initial rental, and 
annually thereafter.  This shall be completed by viewing 
acceptable documentation, including income tax statements or 
a W-2 for the previous calendar year, and submitting, on a 
form approved by the City, a certification that the tenant 
qualifies as an income eligible household. 

 
B. Selection of tenants.  The owner of rental inclusionary units 

shall fill vacant units by either: 
 

1. Selecting income-eligible households themselves as long 
as the owner complies with the publication requirements 
in Subsection C. 

 
2. Selecting income-eligible households from the City's 

eligible waiting list, if any. 
 
C. Publication of Availability of Units.  Whenever an 

Inclusionary Unit becomes available, the Owner shall publish 
notices of the availability of Inclusionary Units in 
newspapers circulated widely in the city, including 
newspapers that reach minority communities.  The notice 
should briefly explain what inclusionary housing is, state 
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the applicable income requirements, indicate where 
applications are available, state when the application period 
opens and closes, and provide a telephone number for 
questions.  Applications may require the name, address, and 
telephone number of the applicant; the number of persons to 
occupy the household; and any other information relevant to 
determine whether the applicant is eligible to occupy an 
inclusionary unit. The owner shall submit proof of 
publication to the Director. 

 
D. Notification to City.  Whenever an inclusionary unit becomes 

available, the owner shall immediately notify the Director in 
writing. 

 
E. Subsequent rental to income-eligible tenant. The owner of 

rental inclusionary units shall apply the same rental terms 
and conditions to tenants of inclusionary units as are 
applied to all other tenants, except as otherwise required to 
comply with this Chapter (i.e., rent levels, occupancy 
restrictions and income requirements) and/or government 
subsidy programs.  Discrimination based on subsidies received 
by the prospective tenant is prohibited. 

 
F. Changes in tenant income.  If after moving into an 

inclusionary unit the tenant's income eventually exceeds the 
income limit for that unit, the tenant may remain in the unit 
(the "original unit") as long as his/her income does not 
exceed 140 percent of the income limit for the original unit.  
Once the tenant’s income exceeds 140 percent of the income 
limit for the original unit, the following shall apply: 

 
1. If the tenant's income does not exceed the income 

limits of other inclusionary units in the residential 
development, the owner may, at the owner’s option, 
allow the tenant to remain in the original unit at the 
tenant’s new applicable affordable housing cost, as 
long as the next vacant unit is re-designated for the 
same lower income category applicable to the original 
unit.  If the owner does not want to re-designate the 
next vacant unit, the tenant shall be given one year’s 
notice to vacate the unit.  If during the year, an 
inclusionary unit becomes available and the tenant 
meets the income eligibility for that unit, the owner 
shall provide the tenant with the opportunity to 
submit an application for that unit. 

 
2. If there are no units designated for a higher income 

category within the residential development that may 
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be substituted for the original unit, the tenant shall 
be given one year’s notice to vacate the unit. If 
within that year, another unit in the residential 
development is vacated, the owner may, at the owner’s 
option, allow the tenant to remain in the original 
unit and raise the tenant’s rent to market rate and 
designate the newly vacated unit for the original unit 
at the applicable affordable housing cost. The newly 
vacated unit must be comparable in size (i.e. number 
of bedrooms, bathrooms, square footage, etc.) and 
location (i.e. same floor, same view, etc.) as the 
original unit. 

 
22.60.110  Adjustments, Waivers. 
 
The requirements of this Chapter may be adjusted or waived in 
extreme cases if the developer demonstrates to the Council by 
the presentation of substantial evidence that applying the 
requirements of this Chapter would take property in violation of 
the U.S. or California Constitutions. 
 
A. Timing.  To receive an adjustment or waiver, the developer 

must make a showing when applying for a first approval for 
the residential development, and/or as part of any appeal 
that the City provides as part of the process for the first 
approval. 

 
B. Considerations.  In making a determination on an application 

to adjust or waive the requirements of this Chapter, the 
Council may assume each of the following when applicable: 

 
1. That the developer is subject to the inclusionary 

housing requirement or in-lieu fee; and 
 
2. The extent to which the developer will benefit from 

incentives; and 
 

3. That the developer will be obligated to provide the 
most economical inclusionary units feasible in terms 
of construction, design, location and tenure; and  

 
4. That the developer is likely to obtain other housing 

subsidies where such funds are reasonably available. 
 
C. Decision and further appeal. The Council, upon legal advice 

provided by or at the behest of the City Attorney, will 
determine whether to grant the request and issue a written 
decision.  
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D. Modification of plan.  If the Council, upon legal advice 
provided by or at the behest of the City Attorney, determines 
that the application of the provisions of this Chapter would 
take property in violation of the U.S. or California 
Constitutions, the Inclusionary Housing Plan shall be 
modified, adjusted or waived to reduce the obligations under 
this Chapter to the extent necessary to avoid an 
unconstitutional result.  If the Council determines no  
violation of the U.S. or California Constitutions would occur 
through application of this Chapter, the requirements of this 
Chapter remain applicable. 

 
22.60.120 - Affordable Housing Trust Fund. 
 
A. Fund established.  There is hereby established a separate 

Affordable Housing Trust Fund ("Fund").  This Fund shall 
receive all fees contributed under Sections 22.60.050 (In-
Lieu Fees) and 22.60.060 (Alternatives), and may also receive 
monies from other sources. 

 
B. Purpose and limitations.  Monies deposited in the Fund must 

be used to increase and improve the supply of housing 
affordable to moderate-, low-, and very low-income households 
in the City.  Monies may also be used to cover reasonable 
administrative or related expenses associated with the 
administration of this Section. 

 
C. Administration.  The fund shall be administered by the City 

Manager with the approval of the Council.  The City Manager 
may develop procedures to implement the purposes of the Fund 
consistent with the requirements of this Chapter and any 
adopted budget of the City. 

 
D. Expenditures.  Fund monies shall be used in compliance with 

the Housing Element, Redevelopment Plan, if any, or 
subsequent plan adopted by the Council to construct, 
rehabilitate or subsidize affordable housing or assist other 
governmental entities, private organizations or individuals 
to do so.  Permissible uses may include assistance to housing 
development corporations, equity participation loans, grants, 
down payment assistance, pre-development loan funds, 
participation leases or other public-private partnership 
arrangements.  The Fund may be used for the benefit of both 
rental and owner-occupied housing. 

 
E. City Manager's annual report.  The City Manager shall report 

to the Council and Commission on the status of activities 
undertaken with the Fund.  The report shall include a 
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statement of income, expenses, disbursements and other uses 
of the Fund.  The report should also state the number and 
type of inclusionary units constructed or assisted during 
that year and the amount of assistance.  The report will 
evaluate the efficiency of this Chapter in mitigating the 
City's shortage of affordable housing and recommend any  
changes to this Chapter necessary to carry out its purposes, 
including any adjustments to the number of units to be 
required. 
 

22.60.130 – Enforcement. 
 
A. Penalty for violation.  It shall be a misdemeanor to violate 

any provision of this Chapter.  Without limiting the 
generality of the foregoing, it shall also be a misdemeanor 
for any person to sell or rent to another person an 
affordable unit under this Chapter at a price or rent 
exceeding the maximum allowed under this Chapter or to sell 
or rent an affordable unit to a household not qualified under 
this Chapter.  It shall further be a misdemeanor for any 
person to provide false or materially incomplete information 
to the City or to a seller or lessor of an inclusionary unit 
to obtain occupancy of housing for which he or she is not 
eligible. 

 
B. Legal action.  The City may institute any appropriate legal 

actions or proceedings necessary to ensure compliance with 
this Chapter, including: 

 
1. Actions to revoke, deny or suspend any permit, including 

a Building Permit, Certificate of Occupancy, or 
discretionary approval; 

 
2. Actions to recover from any violator of this Chapter 

civil fines, restitution to prevent unjust enrichment 
from a violation of this Chapter, and/or enforcement 
costs, including attorneys fees; 

 
3. Eviction or foreclosure; and 

 
4. Any other appropriate action for injunctive relief or 

damages.  Failure of any official or agency to fulfill 
the requirements of this Chapter shall not excuse any 
person, owner, household or other party from the 
requirements of this Chapter. 
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SECTION 2.  Chapter 22.62 of the Martinez Municipal Code is 
hereby added to read as follows:   
 

 
CHAPTER 22.62 - DENSITY BONUSES 

 
22.62.010   Purpose.  
 
As required by Government Code Section 65915, this Chapter 
offers density bonuses, and incentives or concessions for the 
development of housing that is affordable to the types of 
households and qualifying residents identified in Section 
22.62.020.  This Chapter is intended to implement the 
requirements of Government Code Section 65915, et seq., and the 
Housing Element of the General Plan. 
 
22.62.020   Eligibility for Bonus, Incentives or Concessions.  
 
In order to be eligible for a density bonus and other incentives 
or concessions as provided by this Chapter, a proposed housing 
development shall comply with the following requirements, and 
satisfy all other applicable provisions of this Title, 
including, but not limited to the provisions of Chapter 22.60, 
except as provided by Section 22.62.030 (Types of Bonuses and 
Other Incentives or Concessions Allowed). 
 
A. Resident requirements.  The housing development shall be 

designed and constructed so that: 
 

1. At least 10 percent of the total number of proposed 
units are for lower income households, as defined in 
Health and Safety Code Section 50079.5; or  

 
2. At least five percent of the total number of proposed 

units are for very low income households, as defined in 
Health and Safety Code Section 50105; or 

 
3. At least 10 percent of the total dwelling units in a 

condominium project as defined in Civil Code Section 
1351(f), or in a planned development as defined in Civil 
Code Section 1351(k), for persons and families of 
moderate income, as defined in Health and Safety Code 
Section 50093; or 

 
4. The project is a senior citizen housing development as 

defined by Civil Code Sections 51.3 and 51.12. 
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A density bonus granted in compliance with Section 
22.62.030 shall not be included when determining the 
number of housing units that is equal to the percentages 
required above. 

 
B. Minimum project size to qualify for density bonus.  The 

density bonus provided by this Chapter shall be available 
only to a housing development of five or more dwelling units. 

 
C. Condominium conversion projects.  A condominium conversion 

project for which a density bonus is requested shall comply 
with the eligibility and other requirements in Government 
Code Section 65915.5. 

 
22.62.030 - Allowed Density Bonuses.  
 
The amount of a density bonus allowed in a housing development 
shall be determined by the Council in compliance with this 
Section.   
 
A. Density bonus.  A housing project that complies with the 

eligibility requirements in Sections 22.62.020.A.1, A.2, A3, 
or A.4 shall be entitled to density bonuses as follows, 
unless a lesser percentage is elected by the applicant. 

 
1. General density bonus.  The City shall grant at least a 20 

percent increase in the number of dwelling units normally 
allowed by the applicable General Plan designation and 
zoning, except that: 

 
a. For each one percent increase above 10 percent in the 

percentage of units affordable to lower income 
households, the density bonus shall be increased by 
1.5 percent up to a maximum of 35 percent; and 

 
b. For each one percent increase above five percent in 

the percentage of units affordable to very low income 
households, the density bonus shall be increased by 
2.5 percent, up to a maximum of 35 percent.  

 
2. Bonus for condominium or planned development project.  A 

density bonus for a condominium project that complies with 
the eligibility requirements in Section 22.62.020.A.3 
shall consist of at least a five percent increase in the 
number of dwelling units normally allowed by the 
applicable General Plan designation and zoning district, 
except that for each one percent increase above 10 percent 
of the percentage of units affordable to moderate-income 
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households, the density bonus shall be increased by one 
percent up to a maximum of 35 percent. 

 
3. Density bonus for land donation.  When an applicant for a 

tentative map, parcel map, or other residential 
development approval donates land to the City in 
compliance with this Subsection, the applicant shall be 
entitled to a density bonus for the entire development, as 
follows; provided that nothing in this Subsection shall be 
construed to affect the authority of the City to require a 
developer to donate land as a condition of development.   

 
a. Basic bonus.  The applicant shall be entitled to a 15 

percent increase above the otherwise maximum allowable 
residential density under the applicable General Plan 
designation and zoning. 

 
b. Additional bonus.  For each one percent increase above 

the minimum 10 percent land donation described in 
Subsection A.3.c. (2), the density bonus shall be 
increased by one percent, up to a maximum of 35 
percent.  This increase shall be in addition to any 
increase in density required by Subsections A.1 and 
A.2, up to a maximum combined mandated density 
increase of 35 percent if an applicant seeks both the 
increase required in compliance with this Subsection 
A.3, and Subsections A.1, and/or A.2. 

 
c. Eligibility for bonus.  An applicant shall be eligible 

for the increased density bonus provided by this 
Subsection if all of the following conditions are met. 

 
(1) The applicant donates and transfers the land no 

later than the date of approval of the final 
subdivision map, parcel map, or residential 
development application. 

 
(2) The developable acreage and zoning 

classification of the land being transferred are 
sufficient to permit construction of units 
affordable to very low income households in an 
amount not less than 10 percent of the number of 
residential units of the proposed development. 

 
(3) The transferred land is at least one acre, or 

of sufficient size to permit development of at 
least 40 units, has the appropriate General Plan 
designation, is appropriately zoned for 
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development as affordable housing, and is or will 
be served by adequate public facilities and 
infrastructure.  The land shall have appropriate 
zoning and development standards to make the 
development of the affordable units feasible.  No 
later than the date of approval of the final 
subdivision map, parcel map, or of the 
residential development, the transferred land 
shall have all of the permits and approvals, 
other than building permits, necessary for the 
development of the very low income housing units 
on the transferred land, except that the proposed 
development shall be subject to subsequent design 
review to the extent authorized by Government 
Code Section 65583.2(I) if the design is not 
reviewed by the City prior to the time of 
transfer. 

 
(4) The transferred land and the affordable units 

shall be subject to a deed restriction ensuring 
continued affordability of the units consistent 
with Section 22.62.060 (Continued Affordability), 
which shall be recorded on the property at the 
time of dedication. 

 
(5) The land is transferred to the City or to a 

housing developer approved by the City.  The City 
may require the applicant to identify and 
transfer the land to the developer. 

 
(6) The transferred land shall be within the 

boundary of the proposed development or, if the 
City agrees, within one-quarter mile of the 
boundary of the proposed development. 

 
B. Greater or lesser bonuses.  The City may choose to grant a 

density bonus greater than provided by this Section for a 
development that meets the requirements of this Section, or 
grant a proportionately lower density bonus than required by 
this Section for a development that does not comply with the 
requirements of this Section. 
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C. Density bonus calculations.  The calculation of a density 
bonus in compliance with this Subsection that results in 
fractional units shall be rounded up to the next whole 
number, as required by State law.  For the purpose of 
calculating a density bonus, the residential units do not 
have to be based upon individual subdivision maps or 
parcels.  

 
D. Requirements for amendments or discretionary approval.  The 

granting of a density bonus shall not be interpreted, in and 
of itself, to require a General Plan amendment, zoning 
change, or other discretionary approval.  

 
22.62.040 - Allowed Incentives or Concessions.  
 
A. Applicant request and City approval.  An applicant may 

submit to the City a proposal for the specific incentives or 
concessions listed in Subsection C. that the applicant 
requests in compliance with this Section, and may request a 
meeting with the Director.  The Council shall grant an 
incentive or concession request that complies with this 
Section unless the Council makes either of the following 
findings in writing, based upon substantial evidence:  

 
1. The incentive or concession is not required to provide 

for affordable housing costs, as defined in Health and 
Safety Code Section 50052.5, or for rents for the 
targeted units to be set as specified in Section 
22.62.040.B (Rent cost requirements); or 

 
2. The incentive or concession would have a specific adverse 

impact, as defined in Government Code Section 
65589.5(d)(2), upon public health and safety or the 
physical environment, or on any real property listed in 
the California Register of Historical Resources and for 
which there is no feasible method to satisfactorily 
mitigate or avoid the specific adverse impact without 
rendering the development unaffordable to low- and 
moderate-income households. 

 
B. Number of incentives.  The applicant shall receive the 

following number of incentives or concessions. 
 

1. One incentive or concession for a project that includes 
at least 10 percent of the total units for lower income 
households, at least five percent for very low income 
households, or at least 10 percent for persons and 
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families of moderate income in a common interest 
development.   

 
2. Two incentives or concessions for a project that includes 

at least 20 percent of the total units for lower income 
households, at least 10 percent for very low income 
households, or at least 20 percent for persons and 
families of moderate income in a common interest 
development.   

 
3. Three incentives or concessions for a project that 

includes at least 30 percent of the total units for lower 
income households, at least 15 percent for very low 
income households, or at least 30 percent for persons and 
families of moderate income in a common interest 
development.   

 
C. Type of incentives.  For the purposes of this Chapter, 

concession or incentive means any of the following: 
 

1. A reduction in the site development standards of the 
City’s zoning ordinance (e.g., site coverage limitations, 
setbacks, reduced parcel sizes, and/or parking 
requirements (see also Section 22.62.050 (Parking 
Requirements in Density Bonus Projects), or architectural 
design requirements that exceed the minimum building 
standards approved by the California Building Standards 
Commission in compliance with Health and Safety Code 
Section 18901 et seq., that would otherwise be required, 
that results in identifiable, financially sufficient, and 
actual cost reductions; 

 
2. Approval of mixed-use zoning not otherwise allowed by 

this Title in conjunction with the housing development, 
if non-residential land uses will reduce the cost of the 
housing development, and the non-residential land uses 
are compatible with the housing project and the existing 
or planned development in the area where the project will 
be located; 

 
3. Other regulatory incentives proposed by the developer or 

the City that will result in identifiable, financially 
sufficient, and actual cost reductions.  

 
D. Effect of incentive or concession.  The granting of a 

concession or incentive shall not be interpreted, in and of 
itself, to require a General Plan amendment, zoning change, 
or other discretionary approval. 
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22.62.050 - Parking Requirements in Density Bonus Projects. 
 

A. Applicability.   This Section applies to a development that 
meets the requirements of Section 22.62.030 (Allowed Density 
Bonuses), but only at the request of the applicant.  An 
applicant may request additional parking incentives or 
concessions beyond those provided in this Section in 
compliance with Section 22.62.040 (Allowed Concessions and 
Incentives). 

 
B. Number of parking spaces required.  At the request of the 

developer, the City will require the following vehicular 
parking ratios for a project that complies with the 
requirements of Section 22.62.030 (Allowed Density Bonuses), 
inclusive of handicapped and guest parking. 
 
1. Zero to one bedrooms: One onsite parking space. 
2. Two to three bedrooms: Two onsite parking spaces. 
3. Four and more bedrooms: Two and one-half parking spaces. 

 
If the total number of parking spaces required for a 
development is other than a whole number, the number shall 
be rounded up to the next whole number. 

 
C. Location of parking.  For purposes of this Section, a 

development may provide on-site parking through tandem 
parking or uncovered parking, but not through on-street 
parking. 

 
22.62.060  Bonus and Incentives for Housing with Child Care 

Facilities. 
 
A housing development that complies with the resident and 
project size requirements of Section 22.62.020.A., and B., and 
also includes as part of that development a child care 
facility other than a large or small family day care home, 
that will be located on the site of, as part of, or adjacent 
to the development, shall be subject to the following 
additional bonus, incentives, and requirements. 
 

A. Additional bonus and incentives.  The City shall grant a 
housing development that includes a child care facility in 
compliance with this Section either of the following: 

 
1. An additional density bonus that is an amount of floor 

area in square feet of residential space that is equal to 
or greater than the floor area of the child care 
facility; or 
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 2. An additional incentive that contributes significantly to 
the economic feasibility of the construction of the child 
care facility. 

 
B. Requirements to qualify for additional bonus and incentives.  

The City shall require, as a condition of approving the 
housing development, that: 

 
1. The child care facility shall remain in operation for a 

period of time that is as long as or longer than the 
period of time during which the density bonus units are 
required to remain affordable in compliance with Section 
22.62.040 (Continued Availability of Affordable Units); 
and 

 
2. Of the children who attend the child care facility, the 

children of very low income households, lower income 
households, or families of moderate income shall equal a 
percentage that is equal to or greater than the 
percentage of dwelling units that are required for very 
low income households, lower income households, or 
families of moderate income in compliance with Section 
22.62.020.A. 

 
The City shall not be required to provide a density bonus for a 
child care facility in compliance with this Section if it finds, 
based upon substantial evidence, that the community has adequate 
child care facilities. 
 
22.62.070   Continued Availability. 
 
A. Duration of affordability.  The applicant shall agree to, 

and the City shall ensure the continued availability of the 
units that qualified the housing development for a density 
bonus and other incentives and concessions, as follows. 

 
1. Lower, low, and moderate income units.  The continued 

availability of lower, low, and moderate income qualifying 
units shall be maintained for 30 years, or a longer time 
if required by the construction or mortgage financing 
assistance program, mortgage insurance program, or rental 
subsidy program. 

 
B. Rent cost requirements.  The rents charged for the housing 

units in the development that qualify the project for a 
density bonus and other incentives and concessions, shall not 
exceed the following amounts during the period of continued 
availability required by this Section: 
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1.  Lower income units.  30 percent of 60 percent of the area 
median income, for units targeted for lower income 
households as defined in Health and Safety Code Section 
50079.5; and 

 
2. Very low income units.  30 percent of 50 percent of the 

area median income, for units targeted for very low 
income households, as defined in Health and Safety Code 
Section 50105. 

 
C. Occupancy and resale of moderate income condominium or PD 

units.  An applicant shall agree to, and the City shall 
ensure that the initial occupant of moderate-income units 
that are directly related to the receipt of the density 
bonus in a common interest development, are persons and 
families of moderate income, as defined in Health and Safety 
Code Section 50093.   

 
1. Upon resale, the seller of the unit shall retain the value 

of any improvements, the down payment, and the seller's 
proportionate share of appreciation.   

 
2. The City shall recapture its proportionate share of 

appreciation, which shall then be used within three years 
for any of the purposes described in Health and Safety 
Code Section 33334.2(e) that promote home ownership.  For 
purposes of this Section, the City's proportionate share 
of appreciation shall be equal to the percentage by which 
the initial sale price to the moderate-income household 
was less than the fair market value of the home at the 
time of initial sale. 

 
22.62.080   Location and Type of Designated Units. 

 
A. Location/dispersal of units.  As required by the Council in 

compliance with Section 22.62.090 (Processing of Bonus 
Requests), units designated as affordable (designated units) 
shall be reasonably dispersed throughout the project where 
feasible, shall contain on average the same number of 
bedrooms as the non-designated units in the project, and 
shall be compatible with the design or use of remaining 
units in terms of appearance, materials, and finished 
quality. 
 

B. Phasing.  If a project is to be phased, the density bonus 
units shall be phased in the same proportion as the non-
density bonus units, or phased in another sequence 
acceptable to the City. 
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22.62.090  Processing of Bonus Requests. 
 

A. Findings for approval.  The approval of a density bonus 
shall require that the review authority first make all of 
the following findings: 

 
 1. The residential development will be consistent with the 

General Plan, except as provided by this Chapter for 
density bonuses, and other incentives and concessions; 

 
 2. The approved number of dwellings can be accommodated by 

existing and planned infrastructure capacities; 
 
 3. Adequate evidence exists to indicate that the project 

will provide affordable housing in a manner consistent 
with the purpose and intent of this Chapter; and 

 
3. There are sufficient provisions to guarantee that the 

units will remain affordable for the required time period. 
 

22.62.100 - Density Bonus Agreement 
 

A. Agreement required.  An applicant requesting a density bonus 
shall agree to enter into a density bonus agreement 
("agreement") with the City in the City's standard form of 
agreement.   

 
B. Agreement provisions.   
 

1. Project information.  The density bonus agreement shall 
include at least the following information about the 
project: 

 
a. The total number of units approved for the housing 

development, including the number of designated 
dwelling units; and 

 
b. A description of the household income group to be 

accommodated by the housing development, and the 
standards and methodology for determining the 
corresponding affordable rent or affordable sales 
price and housing cost consistent with HUD Guidelines; 
and 

 
c. The marketing plan for the affordable units; and 
 
d. The location, unit sizes (square feet), and number of 

bedrooms of the designated dwelling units; and 
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e. Tenure of the use restrictions for designated dwelling 
units of the time periods required by Section 
22.62.040 (Continued Availability); and 

 
f. A schedule for completion and occupancy of the 

designated dwelling units; and 
 
g. A description of the additional incentives being 

provided by the City; and 
 
h. A description of the remedies for breach of the 

density bonus agreement by the owners, developers, 
and/or successors-in-interest of the project; and 

 
i. Other provisions to ensure successful implementation 

and compliance with this Chapter. 
 
2. Minimum requirements.  The density bonus agreement shall 

provide, at minimum, that: 
 

a. The developer shall give the City the continuing 
right-of-first-refusal to lease or purchase any or all 
of the designated dwelling units at the designated 
affordable price; and 

 
  b. The deeds to the designated dwelling units shall 

contain a covenant stating that the developer or 
successors-in-interest shall not assign, lease, rent, 
sell, sublet, or otherwise transfer any interests for 
designated units without the written approval of the 
City; and 

 
c. When providing the written approval, the City shall 

confirm that the price (rent or sale) of the 
designated dwelling unit is consistent with the limits 
established for moderate, low- and very low-income 
households, as applicable, as published by HUD; and 

 
  d. The City shall have the authority to enter into other 

agreements with the developer, or purchasers of the 
designated dwelling units, to ensure that the required 
dwelling units are continuously occupied by eligible 
households; and 
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e. Applicable deed restrictions, in a form satisfactory 
to the City Attorney, shall contain provisions for the 
enforcement of owner or developer compliance.  Any 
default or failure to comply may result in 
foreclosure, specific performance, or withdrawal of 
the Certificate of Occupancy; and 

 
f. In any action taken to enforce compliance with deed 

restrictions, the City Attorney shall, if compliance 
is ordered by a court of competent jurisdiction, take 
all action that may be allowed by law to recover all 
of the City’s costs of action including legal 
services; and 

 
g. Compliance with the agreement will be monitored and 

enforced according to measures included in the 
agreement. 
 

3. For-sale housing conditions.  In the case of for-sale 
housing developments, the density bonus agreement shall 
provide for the following conditions governing the 
initial sale and use of designated dwelling units during 
the applicable restriction period: 

 
a. Designated dwelling units shall be owner-occupied by 

eligible households, or by qualified residents in the 
case of senior housing; and 

 
  b. The initial purchaser of each designated dwelling unit 

shall execute an instrument or agreement approved by 
the City which: 

 
(1) Restricts the sale of the unit in compliance with 

this Chapter during the applicable use restriction 
period; and 

 
(2) Contains provisions as the City may require to 

ensure continued compliance with this Chapter and 
State law; and 

 
(3) Shall be recorded against the parcel containing 

the designated dwelling unit.  
 

4. Rental housing conditions.  In the case of a rental 
housing development, the density bonus agreement shall 
provide for the following conditions governing the use of 
designated dwelling units during the use restriction 
period: 
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a. The rules and procedures for qualifying tenants, 
establishing affordable rent, filling vacancies, and 
maintaining the designated dwelling units for 
qualified tenants; 

 
b. Provisions requiring owners to annually verify tenant 

incomes and maintain books and records to demonstrate 
compliance with this Chapter; 
 

c. Provisions requiring owners to submit an annual report 
to the City, which includes the name, address, and 
income of each person occupying the designated 
dwelling units, and which identifies the bedroom size 
and monthly rent or cost of each unit; and 

 
d. The applicable use restriction period shall comply 

with the time limits for continued availability in 
Section 22.62.040 (Continued Availability). 

 
C. Execution of agreement. 
 

1. Following Council approval of the density bonus agreement, 
and execution of the agreement by all parties, the City 
shall record the completed agreement on the parcels 
designated for the construction of designated dwelling 
units, at the County Recorder’s Office. 

 
2. The approval and recordation shall take place at the same 

time as the final map or, where a map is not being 
processed, before issuance of Building Permits for the 
units. 

 
3. The agreement shall be binding to all future owners, 

developers, and/or successors-in-interest.  
 
22.62.110 Control of Resale.  
 
In order to maintain the availability of for-sale affordable 
housing units constructed in compliance with this Chapter, the 
following resale conditions shall apply. 
 
A. The price received by the seller of an affordable unit shall 

be limited to the purchase price plus an increase based on 
the increase in the median income since the date of purchase, 
or the fair market value, whichever is less.  Prior to 
offering an affordable housing unit for sale, the seller  
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 shall provide written notice to the City of their intent to 
sell.  The notice shall be provided by certified mail to the 
Director. 

 
B. Home ownership affordable units constructed, offered for 

sale, or sold under the requirements of this Section shall 
be offered to the City or its assignee for a period of at 
least 90 days from the date of the notice of intent to sell 
is delivered to the City by the first purchaser or 
subsequent purchasers.  Home ownership affordable units 
shall be sold and resold from the date of the original sale 
only to households as determined to be eligible for 
affordable units by the City according to the requirements 
of this Section.  The seller shall not levy or charge any 
additional fees nor shall any "finders fee" or other 
monetary consideration be allowed other than customary real 
estate commissions and closing costs. 

 
C. The owners of any affordable unit shall attach and legally 

reference in the grant deed conveying title of the 
affordable ownership unit a declaration of restrictions 
provided by the City, stating the restrictions imposed in 
compliance with this Section.  The grant deed shall afford 
the grantor and the City the right to enforce the 
declaration of restrictions.  The declaration of 
restrictions shall include all applicable resale controls, 
occupancy restrictions, and prohibitions required by this 
Section.  

 
D. The City shall monitor the resale of ownership affordable 

units.  The City or its designee shall have a 90-day option 
to commence purchase of ownership affordable units after the 
owner gives notification of intent to sell.  Any abuse in 
the resale provisions shall be referred to the City for 
appropriate action. 

 
22.62.120 - Judicial Relief, Waiver of Standards. 
 
A. Judicial relief.  The applicant may initiate judicial 

proceedings if the City refuses to grant a requested density 
bonus, incentive, or concession. 

 
B. Waiver of standards preventing the use of bonuses, 

incentives, or concessions.   
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1. As required by Government Code Section 65915(e), the City 
will not apply a development standard that will have the 
effect of precluding the construction of a development 
meeting the criteria of Section 22.62.020.A at the 
densities or with the concessions or incentives permitted 
by this Chapter.  

 
2. An applicant may submit to the City a proposal for the 

waiver or reduction of development and zoning standards 
that would otherwise inhibit the utilization of a density 
bonus on a specific site, including minimum lot size, side 
yard setbacks, and placement of public works improvements. 

 
3. The applicant shall show that the waiver or modification 

is necessary to make the housing units economically 
feasible.   

 
C. City exemption. Notwithstanding the provisions of 

Subsections A. and B., nothing in this Section shall be 
interpreted to require the City to: 

 
1. Grant a density bonus, incentive, or concession, or waive 

or reduce development standards, if the bonus, incentive, 
concession, waiver, or reduction, would have a specific, 
adverse impact, as defined in Government Code Section 
65589.5(d)(2), upon health, safety, or the physical 
environment, and for which there is no feasible method to 
satisfactorily mitigate or avoid the specific adverse 
impact; or 

 
2. Grant a density bonus, incentive or concession, or waive 

or reduce development standards, that would have an 
adverse impact on any real property that is listed in the 
California Register of Historical Resources 

 
 
SECTION 3.   Section 22.04.255 of the Martinez Municipal Code is 
hereby added to read as follows: 
 
22.04.255 Income Eligibility.  
  
“Income Eligibility” means the gross annual household income of 
a household considering household size, income of all wage 
earners in the household and all other sources of household 
income.     
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SECTION 4.   Section 22.04.352 of the Martinez Municipal Code is 
hereby added to read as follows: 
 
22.04.352 Low Income. 
 
“Low Income” means Sixty (60) to eighty (80) percent of the 
Median Income Level for Contra Costa County as determined by the 
U.S. Department of Housing and Urban Development based upon the 
Primary Metropolitan Statistical Area (PMSA) median income 
levels by household size as published and amended from time to 
time.   
 
 
SECTION 5.   Section 22.04.365 of the Martinez Municipal Code is 
hereby added to read as follows: 
 
22.04.365 Moderate Income. 

 
“Moderate Income” means the income level determined as Moderate 
Income periodically for Contra Costa County by the U.S. 
Department of Housing and Urban Development based upon the 
Primary Metropolitan Statistical Area (PMSA) median income 
levels by household size as published and amended from time to 
time. 
 
 
SECTION 6.   Section 22.04.575 of the Martinez Municipal Code is 
hereby added to read as follows: 
 
22.04.575 Very Low Income 

 
“Very Low Income” means the income level determined as Very Low 
Income periodically for Contra Costa County by the U.S. 
Department of Housing and Urban Development based upon the 
Primary Metropolitan Statistical Area (PMSA) median income 
levels by household size as published and amended from time to 
time.   
 
 
SECTION 7.  Severability.  If any section, subsection, sentence, 
clause, phrase or portion of this ordinance is for any reason 
held invalid or unconstitutional, such decision shall not affect 
the validity of the remaining portions of this ordinance. 
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The City Council hereby declares that it would have passed this 
and each section, subsection, phrase or clause thereof 
irrespective of the fact that any one or more sections, 
subsections, phrase or clauses be declared unconstitutional on 
their face or as applied. 
 
 
SECTION 8.  Effective date.  This ordinance shall become 
effective 30 days after the date of adoption. 
 
 
SECTION 9.  Posting.  At least five (5) days prior to its final 
adoption, a certified copy of the full text of this ordinance 
shall be posted in the office of the City Clerk.  
 
Within 15 days after adoption the City Clerk shall publish a 
summary of this ordinance with the names of those City Council  
members voting for and against the ordinance in a newspaper of 
general circulation published and circulated in the City of 
Martinez.  
 
The City Clerk shall post in the office of the City Clerk a 
certified copy of the full text of the adopted ordinance. 

 
 
 
 
APPROVED:________________________ 

        Rob Schroder, Mayor 
 
 
 
ATTEST:_________________________ 
 Deputy City Clerk 
 
 
 

* * * * * * 
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I HEREBY CERTIFY that the foregoing ordinance was duly and 
regularly introduced at a Regular Meeting of the City Council of 
the City of Martinez, held on the ___ day of __________, 2008, 
and duly passed and adopted at a Regular Meeting of said City 
Council held on the ____ day of ________, 2008, by the following 
vote: 
 
AYES:   
 
NOES:   
 
ABSENT:   
 
ABSTAIN:  
 
 
 
 
      

    RICHARD G. HERNANDEZ, CITY CLERK 
     CITY OF MARTINEZ 
 
 
 



EXHIBIT C 
 
 

RESOLUTION NO. -08 
 

ADOPTING AN IN-LIEU FEE SCHEDULE SETTING RATES FOR PAYMENT OF 
AFFORDABLE HOUSING IN-LIEU FEES AS ALLOWED BY SECTION 22.60 -

INCLUSIONARY HOUSING OF THE MARTINEZ MUNICIPAL CODE 
 
 
WHEREAS, the City Council added Chapter 22.60 – Inclusionary 
Housing to the Martinez Municipal Code as an affordable housing 
program; and  

 
WHEREAS, section 22.60.050 of Chapter 22.60 allows a housing 
development of twenty or fewer units to comply with the 
requirements of the Chapter by paying an in-lieu fee as 
established by City Council by resolution, as it may be amended 
from time to time; and  

 
WHEREAS, the fee schedule is attached herein as Exhibit No. 1; 
and 

 
WHEREAS, the City Council may annually review the fee and may, 
based on the review, adjust the fee; and 

 
WHEREAS, the fee is set to allow flexibility for smaller 
developments who by the nature of the development site or the 
project economics cannot build actual units, but still must 
comply with the Inclusionary Ordinance; and 

 
WHEREAS, the fee is set to reasonably approach the cost of 
constructing physical units and yet not unduly burden the 
financial feasibility of development projects ; and 

 
WHEREAS, the fee increases as the cost of the market price of 
housing increases thus encouraging the production of more 
affordable housing; and 

 
WHEREAS, the collected fees will be deposited into the 
Affordable Housing Trust Fund as described in Section 22.60.120 
of the Inclusionary Ordinance to be used as described therein; 
and  

 
WHEREAS, the Planning Commission considered the in-lieu fee 
schedule at the February 26, 2008 meeting and recommended 
approval to the City Council; and  

 



 
 
WHEREAS, the City Council finds that the in-lieu fee schedule is 
appropriate as a fair method to require all eligible projects to 
contribute to the production of affordable housing.   
 
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City 
of Martinez hereby adopts Exhibit No. 1 as the current in-lieu 
fee schedule for the City of Martinez.  
 

 
* * * * * * 

 
I HEREBY CERTIFY that the foregoing is a true and correct copy 
of a resolution duly adopted by the City Council of the City of 
Martinez at a Regular Meeting of said Council held on the 5th day 
of March 2008, by the following vote: 
 
AYES: 
 
NOES: 
 
ABSENT: 
 
 
 
 
 
 
 
 RICHARD G. HERNANDEZ, CITY CLERK 
 CITY OF MARTINEZ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











































 

MINUTES 
CITY OF MARTINEZ 

PLANNING COMMISSION  
February 26, 2008 

 
 

CALL TO ORDER/ROLL CALL  
Chair Frank Kluber called the meeting to order at 7:05 p.m. with all members present except 
Commissioners Avila and Hughes, who were excused, and Commissioner Burt, who arrived 
after roll call.  
 
Staff present:  Veronica Nebb, City Attorney;  

Albert Lopez, Deputy Community Development Director.  

AGENDA CHANGES 
Deputy Community Development Director Albert Lopez noted that Items 2 and 3 would be 
continued to a future meeting.  

PUBLIC COMMENT 
None.  

CONSENT ITEMS 
1. Minutes of January 29, 2008, meeting. 
 
Item continued to the next meeting, due to lack of a quorum.  

REGULAR ITEMS 
2. Harbor View Reservoir   UP #08-04  Public hearing on the replacement of an existing 

1,250,000 gallon reservoir with new 1,650,000 gallon reservoir.  The existing reservoir 
was built in 1964, and a 2001 reservoir inspection found signs of deterioration.  The 
project will secure and expand the reservoir to meet the projected needs of the City 
according to its adopted Water System Master Plan Update.  In addition, the overflow 
elevation of the existing reservoir is approximately 20 feet higher than those of other 
reservoirs in its service zone (Zone I), effecting the maintenance of the desired uniform 
distribution.  The City’s Harbor View reservoir is located approximately 1,500 feet south 
of the intersection of Harbor View Drive and Shell Avenue.  The existing reservoir 
property occupies approximately 1.1 acres, and adjoins the rear property lines of 2536-
2544 Pine Street.  The Assessors Parcel Number (APN) is 376-010-005. (This item will be 
continued to a future date)  

Item continued to a future date.  
 
 
3. 630 Court Street  Resolution of the Planning Commission finding that the disposition of 

630 Court Street is consistent with the Martinez General Plan and all applicable specific 
plans.  
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Item continued to a future date.  
 
4. Inclusionary Housing Ordinance and Density Bonus  Public Hearing to consider adoption 

of an Inclusionary Housing Ordinance that will require new residential projects to either 
designate 15% of project units as affordable units or, in certain cases, pay a calculated in-
lieu fee amount, per the requirements of the ordinance.  Also under consideration is a 
Density Bonus Ordinance as required by State Law to allow for density bonuses, 
incentives and concessions to projects that provide a percentage of their units as 
affordable.  At the public hearing the Planning Commission and City Council will also 
consider and adopt, respectively, the Negative Declaration prepared for this project, 
finding that no significant environmental impacts will result from approval of this project. 

 
Deputy Community Development Director Albert Lopez presented the staff report, reviewing the 
process thus far and the provisions of the proposed ordinance.  (Commissioner Burt entered and 
was seated during his presentation.)  Mr. Lopez also discussed correspondence received from the 
city of Pleasanton and LAFCO.  He noted that staff is asking for a formal recommendation to the 
City Council.  

Vice Chair Korbmacher asked for clarification on the in-lieu fee option, which staff provided. 
 
Commissioner Busby asked for specifics on the applicability of the ordinance, as well as the 
possibility for exemptions. 
 
Commissioner Allen clarified further details, based on a specific example, Mr. Evans' property.  
Staff and the Commission discussed various aspects of the ordinance.  

Mr. Lopez also discussed impacts from not enacting an inclusionary ordinance, with City 
Attorney Veronica Nebb providing further information on possible legal action that could result. 
 
Mr. Lopez concluded by reviewing the exhibits in the staff report, including the possible 
resolution, findings and CEQA requirements.  

Commissioner Burt expressed appreciation for the work done by the task force and staff, 
acknowledging the need for the ordinance.  She asked about the density bonus, specifically, what 
grounds the City could use to deny it.  Mr. Lopez reviewed findings that would need to be made, 
with Ms. Nebb giving practical applications based on state law.  

Commissioner Busby asked the current balance of the Housing Trust Fund, and how the fund 
could be used, which staff provided.  Commissioner Busby expressed concern that the trust fund 
could be shifted into the General Fund to cover administrative costs of the program. 
 
Commissioner Allen questioned how the program would be monitored, if not through a City staff 
person.  Ms. Nebb reviewed other ways that the monitoring could be done, as well as 
discussing common reporting requirements.  

Commissioner Allen asked, and staff responded to questions about contracting costs, the density 
bonus qualification process, the definition of "senior" projects, and the Housing Trust Fund. 
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Commissioner Burt questioned whether this was the best ordinance for the current and future 
housing market.  Ms. Nebb explained that with fees based on housing prices, the fee will be self-
adjusting as the market fluctuates.   
 
Commissioner Allen asked for specifics of other ordinances in other jurisdictions (successes and 
failures) as well as alternatives. She also questioned whether this is the time or method for 
providing affordable housing, given the current market downturn. 
 
Chair Kluber said the Housing Task Force spent a year discussing the same issues and questions 
in developing the current proposed ordinance.  Commissioner Allen asked if the information 
could be shared with the Commission.  Commissioner Busby asked if the downturn in the market 
was discussed in the task force meetings. 
 
Ms. Nebb clarified that density bonus provisions were the response to a state mandate and needs 
to be done as soon as possible.  Regarding the Inclusionary Ordinance, she discussed Housing 
Element provisions that also need to be complied with.  She acknowledged that the City Council 
and Planning Commission would make the decisions ultimately.  She also provided some 
information on her experience with other jurisdictions and their programs.  

Staff and the Commission discussed different program charges given by the state in certifying 
the City's Housing Element.  Mr. Lopez offered to provide more background information to 
those Commissioners who want it. 
 
Commissioner Burt acknowledged the openness of the Housing Task Force process as well as 
the state mandates involved.  She reiterated her earlier question as to whether this ordinance will 
fit the different economic situation that now exists.  She suggested their some review of the 
effectiveness of the ordinance after it is enacted.  Mr. Kluber agreed that could address the 
concerns expressed by the Commission.  Ms. Nebb noted that staff could use the required annual 
report to the state to accomplish the same goal. 
 
Commissioner Allen asked for further information on the specific mandates from the state, and 
Ms. Nebb reviewed the three areas.  

Mr. Lopez also gave specific numbers related to the state requirement.  Ms. Allen asked how the 
numbers were determined, and staff explained the methodology used by the state. 
 
Chair Kluber asked about the possibility of petitioning the state for some relief, and Ms. Nebb 
discussed state action that could result while waiting for certification of the City’s Housing 
Element.  She also acknowledged there is no current penalty, but the state is considering possible 
repercussions for failure to meet the City’s obligations.   
 
Mr. Lopez noted it already could affect the City's competitiveness for grants. 
 
Ms. Nebb noted that the state has vacillated regarding inclusionary ordinances as opposed to 
pushing for high density zoning.  She also noted that the state's  certification of the Housing 
Element was partially based on the new Downtown Specific Plan.  In response to a further 
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question from Commissioner Allen, staff confirmed the City has already met some of its 
requirements. 
 
Chair Kluber opened public comment on the item.  

GAIL RODENS, Housing Task Force member, acknowledged this ordinance alone will not 
solve the affordable housing crisis in the City, but it will be one tool.  She asked the Commission 
to trust that the task force did the best job it could, based on the direction and authority given 
them.  She asked for a recommendation of approval to the City Council. 
 
PAUL WILSON reiterated his earlier concerns about the prejudicial and discriminatory nature of 
Housing Element, since most of the proposed properties are on the north side of Highway 4.  He 
was also concerned about potential massing of low income housing in only one area of the City, 
and he cautioned against special treatment for Downtown Specific Plan property owners.  As a 
resident of the downtown, he said he was very concerned about impacts on his quality of life.  He 
was opposed to density bonuses also, commenting on the potential effects on height limits, 
setbacks, and parking. 
 
MIKE ALFORD commented on similar problems resulting from increased residential density in 
Antioch.  He questioned what happened to earlier trust fund allocations.  He also asked for 
a definition of affordable housing and expressed concern about disincentives to developments.  
He suggested a senior gated community in the downtown area, which would reduce crime and 
improve the economy of the City.  He also noted that the City already has more than its share of 
government-assisted housing. 
 
Seeing no further speakers, Chair Kluber closed public comment.  

Commission Comment 
Commissioner Allen said she would like resolution to her questions before voting on the issue.  
Specifically, she would like to see some alternatives to inclusionary zoning, more information 
about the successes/failures of other jurisdictions, and even to visit a project.  She expressed a 
basic philosophical problem with the concept, but acknowledged something needs to be done.  
She was also concerned that the cost for affordable units will be passed on to those "in the 
middle" financially, resulting in them being priced out of the market. She reminded the 
Commission of the Downtown Specific Plan goal for ownership housing, not rental.  She 
suggested alternative incentives for developments with more homes, but smaller or different type 
units.  She also asked for expanded alternatives to the in-lieu fee, as well as uses for the Housing 
Trust Fund, and the definition for senior housing.   
 
Commissioner Busby indicated she was not willing to go forward with an ordinance yet; 
  
Chair Kluber moved to adopt the resolution, recommending approval of the ordinance by the 
City Council.  The motion was withdrawn after Vice Chair Korbmacher indicated he wanted to 
make further comments. 
 
Vice Chair Korbmacher said there is similar program already in place in Danville that works 
very well; he indicated his willingness to show examples of affordable units there.  He was 
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concerned about the need to raise the threshold (perhaps to 10 units) for the in-lieu requirement, 
since most properties in Martinez will be infill projects. 
 
Chair Kluber noted that Commissioner Avila-Farias and husband Isidro (builders of many infill 
projects in the City) were the impetus in allowing an in lieu fee for projects with less than 10 
units.  Mr. Lopez noted that the exemption clause also resulted from input from others in the 
development community. 
 
Commissioner Burt urged the Commission to take action and pass the item onto the Council, 
with the changes suggested including a one-year review of the ordinance and adjust as needed.   
 
Chair Kluber agreed it is appropriate to take action, since sufficient analysis has taken place 
already.  

On motion by Harriett Burt, seconded by Frank Kluber, the Commission present voted to 
recommend that the City Council adopt, respectively, the Negative Declaration prepared for this 
project, finding that no significant environmental impacts will result from approval of this 
project.  (Albert should check this motion and amend it as necessary.) by the following vote:  
Ayes:  Frank Kluber, Fred Korbmacher, and Harriett Burt; Noes: Donna Allen, and Lynette 
Busby (Absent:  Avila and Hughes). 
 
5. General Plan Update - Study session to discuss the General Plan update process- includes 

power point presentation by Staff.  No formal action is taken in the Study Session. 
(Continued from the January 22, 2008, meeting)  

 
Deputy Community Development Director Albert Lopez presented the staff report and 
responded to questions from the Commission about the process.  

The Commission commented on the need for an expedited timeline, including sufficient 
community input and qualified facilitators for the community meetings. 
 
Commissioner Burt asked if a hybrid of the "top-down" and "bottom-up" processes was 
possible.  She also commented on the piecemeal GPA amendments previously done.  She agreed 
there is a definite need for community input - especially if they are really listened to. 
 
Chair Kluber agreed, especially with the need to hire skilled professionals to manage some of the 
public input process.  Commissioner Allen agreed that the expedited process mentioned by 
Commissioner Busby could work. 
 
Commissioner Allen asked if there is any way to put together a summary of what is currently in 
effect. 
 
Vice Chair Korbmacher said he thought the focus should be on cleaning up the current General 
Plan.  He expressed concern about open space, especially in residential areas, indicating that 
changing them should require a public vote.  He also noted that the downtown area is the most 
difficult issue, but since the Downtown Specific Plan will be part of final General Plan and it’s 
already done. 
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City Attorney Nebb noted that most successful facilitators should not have preconceived ideas 
about the outcome of the Plan - suggesting that the City separate the facilitator from the 
consultant who writes the Plan. 
 
Chair Kluber expressed concern about preconceived ideas about the community.  Mr. Lopez 
agreed separating the writing from the facilitating is a good idea. 
 
Commissioner Allen expressed concern about too extended of a process, so that re-education of 
the public is lessened.  She also asked how to decide what needs to be amended. She suggested a 
summary of the current policies, then looking at the Plan itself for redlining, etc.  

The Commission discussed what elements should be included and which process, concluding 
that...LAURA, ALBERT SAID HE WOULD FILL IN HERE. 
 
Mr. Lopez said he would draft a summary of the Commission input and bring it back to 
the Commission for confirmation.  He expressed concern that there be enough time to gather 
input from all segments of the community. 
 
There was some discussion of the best way to advertise public meetings. 
 
Mr. Lopez asked for clarification on the process preferred by the Commissioner.  Commissioner 
Burt said an advisory group appointed by the Mayor might be good to decide the elements that 
need to be included and/or revised.   
 
Commissioner Busby concern that that might be too technical, noting that the- consultant or 
staff might be better qualified, although she acknowledged the need for public input at some 
point in the process. 
 
Chair Kluber suggested that the selection process for consultant should involve some Planning 
Commissioners, Councilmembers, etc.  There was discussion of the best way to choose 
consultant/facilitator. 
 
Mr. Lopez summarized preferences of Commission as to the process etc.:  LOPEZ CAN FILL 
IN MORE HERE IS HE THINKS IT NECESSARY.   

COMMISSION ITEMS  
Vice Chair Korbmacher asked about the upcoming League of Cities conference .  After a brief 
discussion, Mr. Lopez said he would pass the information on to the Commission when he 
receives it.   

STAFF ITEMS  
None.  

COMMUNICATIONS 
There was some discussion of sound difficulties with the City Council meetings.  
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ADJOURNMENT  
Chair Kluber adjourned the meeting at 10:17 p.m., to the next regularly scheduled meeting of 
March 11, 2008.   
 
Respectfully submitted,    Approved by the Planning Commission 
 
       Chairperson 
 
 
 
Transcribed by, Mary Hougey   Frank J. Kluber 
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MINUTES 
CITY OF MARTINEZ 

PLANNING COMMISSION  
January 29, 2008  

 
 
CALL TO ORDER/ROLL CALL  
Chair Frank Kluber called the meeting to order at 7:10 p.m. with all members present except 
Commissioners Allen, Busby, and Korbmacher. 
 
Staff present:   Veronica Nebb, City Attorney 
                        Karen L. Majors, Assistant City Manager/Community Development Director 
                        Albert V. Lopez, Deputy Community Development Director  

AGENDA CHANGES  
Deputy Community Development Director Albert Lopez said the Inclusionary Housing 
Ordinance (Item #3) would be heard before the General Plan Update process (Item #2), which 
would be postponed to a later meeting if there is no time tonight.  
 
PUBLIC COMMENT  
PAUL WILSON commented on the recent trend towards higher density and expressed concern 
about fire safety with buildings so close together.  He requested additional fire sprinklers 
requirements.  
 
CONSENT ITEMS  
1. Minutes of November 13, 2007, meeting.
 
On motion by Harriett Burt, Planning Commissioner, seconded by Mark Hughes, Planning 
Commissioner, the Commission present voted to approve the minutes of November 13, 2007, 
meeting.  

Motion unanimously passed 4 - 0 (Commissioners Allen, Busby, and Korbmacher absent). 

REGULAR ITEMS  
Item #3 taken out of order.  
 
3. Inclusionary Housing - Study session to review proposed zoning text amendments to the 

Martinez Municipal code Chapter 22.60 - Inclusionary Housing, and Chapter 22.62 - 
Density Bonuses, to create an affordable housing program including both an inclusionary 
housing and density bonus component.  At this meeting the Planning Commission will 
consider and discuss a proposed affordable housing (inclusionary) ordinance, that would 
require new housing developments (4 units and greater) to set-aside 15% percent of the 
total units for low-income households; and allow density bonuses and concessions 
/incentives to housing developments offering below market rate (BMR) units to eligible 
households.  No formal action is taken in the Study Session.  Applicant:  City of Martinez   
(AL)  
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Deputy Community Development Director Albert Lopez presented the staff report, highlighting 
members of the Housing Task Force listed at the back of the document.  He reviewed the 
background history of the ordinance, the work of the Housing Task Force, and details of the 
proposed new sections for the Municipal Code.  

Commissioner Burt asked about eligibility requirements, specifically who and how the list will 
be formed, and how the notice will be given.  City Attorney Veronica Nebb said primarily 
through newspaper notice, but other outreach methods can be used as well - either marketing by 
the developer or an associated lender.  She reviewed various possibilities for handling the list, 
based on what other jurisdictions have done.  

Mr. Lopez also noted that some exemptions could be allowed, with City Council approval, and 
Ms.  Nebb gave information on the term of the inclusionary requirement.  Mr. Lopez added that 
developers would be required to enter an Inclusionary Housing agreement covering all the 
conditions and requirements of the Ordinance.  He also noted that in-lieu fees will go into the 
City’s housing trust fund to be used for various assistance programs.  

Mr. Lopez briefly discussed the density bonus provisions, as required by state law.  
Commissioner Burt expressed concern about the 35% bonus; Ms. Nebb said it was unfortunately 
straight from state law. 
 
Mr. Lopez noted the City is also required to offer other concessions and incentives.  Ms. Nebb 
commented that such concessions are rarely requested, due to additional review allowed of the 
developer’s books as a result.  Commissioner Avila noted that the Housing Task Force spent 
much time on this to be sure it will work with state law and the needs of the community.  Mr. 
Lopez commented further on how density bonuses are calculated, based on affordability of the 
units.  

Commissioner Burt asked whether more noticing options should be listed in the Ordinance, as 
currently it only mentions the newspaper.  Staff agreed additional language could be added, 
although Ms. Nebb was concerned that there be sufficient clarity for the developer in knowing 
how and where noticing should occur. 
 
Commissioner Avila explained how the information can be transmitted, usually through the 
housing coordinator (whether a City employee, the Housing Authority or another agency).  She 
noted most cities have some information on their websites as well.  She also noted that 
a marketing plan is usually required for below-market housing.  

Commissioner Hughes asked why the line for the inclusionary requirement was drawn at 20+ 
units.  He also asked what future uses staff contemplated for the housing trust fund.  Mr. Lopez 
acknowledged that nonprofit groups might have better fund leverage, but the Housing Task 
Force felt that development market in Martinez seems to be focusing on smaller projects. 
 
Ms. Nebb said it would be difficult to justify charging a disproportionate fee, which would be 
necessary if an increased in-lieu fee was allowed instead of requiring affordable units be built.  
She also noted that typically, more developers will opt for in-lieu fee payment which means 
fewer units will be built. 
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Commissioner Hughes asked why not make the fee higher, and Ms. Nebb discussed economy of 
sale considerations for developers and nonprofit groups, as well as market conditions that might 
deter development.  Commissioner Avila noted that the Housing Task Force also looked at the 
parcels identified in the Housing Element and the lower likelihood for larger developments. 
 
Mr. Lopez mentioned other alternatives for developers instead of the fee.  Assistant City 
Manager/Community Development Director Karen Majors commented on the broad experience 
of the Housing Task Force members, and reports/results from other jurisdictions.   
 
Commissioner Hughes asked if the exemption language in the ordinance was customary.  Ms. 
Nebb responded that the first three exemptions come from lessons learned by other ordinances, 
with the last one allowing for unexpected circumstances on a case-by-case basis. 
 
Commissioner Burt expressed concern with the proposed exemption process, particularly 
suggesting that the Planning Commission be involved and given a chance for 
discussion/recommendation without political overtones.  Ms. Nebb acknowledged that Planning 
Commission review could be added to the exemption process.   The rest of the Commission 
agreed with Commissioner Burt’s suggestion. 

Commissioner Burt asked about the "change in title" requirements, and staff agreed to review 
that section further. 
 
Mr. Lopez concluded by stating that both programs will work together to implement provisions 
of the City’s Housing Element, as well as meeting state law regarding density bonuses.  He 
briefly discussed the further process for drafting and enacting the ordinance, including negative 
declaration, etc.  

Chair Kluber asked about staff’s response to Commissioner Allen’s email.  Mr. Lopez said her 
email would be included in the public record, but he had no formal response at this time.  
Commissioner Avila noted that some of Commissioner Allen’s issues had been addressed under 
the section dealing with administration and fairness. 
 
Commissioner Burt asked for clarification on the bonus and incentive for housing with 
a childcare facility - specifically who will oversee the facility afterwards.  Ms. Nebb said the City 
would be responsible, adding that such requests are very rare because of the limitations and 
restrictions. 
 
Chair Kluber opened public comment. 
 
DAVID PIERSALL commented on the fact that the housing bubble has burst since the process 
for this ordinance had begun, as a result of concessions made to expand home ownership 
possibilities.  He questioned whether an inclusionary ordinance will even be necessary once the 
current real estate situation stabilizes.  He suggested the Planning Commission postpone the 
ordinance until a later date. 
 
PAUL WILSON commented on the long-term ownership requirement and whether homes can be 
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passed on to heirs, etc.  He was also concerned about potential preferential treatment for 
downtown property owners.  He noted that the Housing Element is mainly focused on the north 
side of Highway 4, thereby restricting opportunities for low income families to live in more 
affluent neighborhoods.  He indicated he would like to see the Housing Element metered equally 
throughout the community, with no preferential treatment for anyone. 
 
Commission Comment 
Commissioner Burt asked staff to respond to Mr. Wilson’s concerns about areas eliminated from 
the Housing Element.  Mr. Lopez said the Inclusionary Ordinance would apply to development 
throughout the City.  He acknowledged that most of the opportunity sites were north of Highway 
4, but that was not intentional, just where the properties happened to be. 
 
Ms. Nebb noted that the ordinance does not limit an owner’s ability to bequeath the property, 
only the recipient’s ability to live in the home for more than one year.  She reviewed provisions 
and restrictions for selling the home to another income-eligible household. 
 
Chair Kluber asked whether the Inclusionary Ordinance was mandated by the state.  Ms. Nebb 
said the density bonus requirements are long overdue, and although affordable housing 
provisions are not strict mandates, it can affect certification of the City’s Housing Element.  She 
also noted that enacting the ordinance during a downturn of the market will not affect the market 
either way.  Commissioner Avila noted that such ordinances are fairly common now, and the 
loans for these property types have standard terms.  
Commissioner Burt acknowledged the controversial nature of this issue and changing stresses on 
middle class families today.  She felt that anything that can be done to promote home 
ownership should be supported.  She complimented the members of the Housing Task Force and 
staff for working so hard on the ordinance.  She was strongly supportive. 
 
Commissioner Avila was also appreciative of staff’s work, as well as the commitment by the 
Housing Task Force members to develop an ordinance custom-crafted to meet Martinez’ needs. 
 
Chair Kluber agreed, especially commenting on Mr. Lopez’ commitment to the process.  Mr. 
Lopez noted that Ms. Nebb wrote most of the language in the ordinance. 
  
2. General Plan Update - Study session to discuss the General Plan update process- includes 

powerpoint presentation by Staff.  No formal action is taken in the Study Session.  
Applicant:  City of Martinez   (AL)  

 
Commissioner Burt expressed concern about moving forward quickly with the General Plan 
update, but she acknowledged the need to postpone tonight’s discussion. 

The Commission agreed by consensus to postpone discussion of the General Plan update to the 
February 26th meeting.  

COMMUNICATIONS  
None. 
 
COMMISSION ITEMS  
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There was brief discussion of upcoming potential agenda items.  

Chair Kluber expressed appreciation for the thank-you email regarding the RV ordinance.  

STAFF ITEMS  
None. 
 
ADJOURNMENT  
Chair Kluber adjourned the meeting at 8:45 p.m. to the next regularly scheduled meeting, 
February 26, 2008 at 7:00 p.m.  
 
Respectfully submitted,    Approved by the Planning Commission 
 
       Chairperson 
 
 
 
Transcribed by, Mary Hougey   Frank J. Kluber 
 


