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RESOLUTION NO. -12 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARTINEZ  
DENYING AN APPEAL AND APPROVING PERMIT #12PLN-0002  

ALLOWING A NEW CO-LOCATED WIRELESS TELECOMMUNICATIONS  
FACILITY ON AN EXISTING PG&E TOWER, LOCATED AT  

814 CARTER ACRES LANE (APN: 365-150-053) 
 
 

WHEREAS, the City of Martinez received a request for a Use 
Permit and Design Review from Verizon Wireless to allow 
construction of a new co-located wireless telecommunication 
facility on an existing PG&E tower and equipment in a leased 
area within the tower footprint (“Project”) at 814 Carter Acres 
Lane, identified as APN 365-150-053 ("Project Lot", "Project 
site" or "site"), within the City of Martinez; and 
 
WHEREAS, the zoning applicable to the site is Residential: R-80 
(One-Family Residential: 80,000 sq. ft. minimum lot area) / ECD 
(Environmental Conservation District) as set forth in the 
Martinez Municipal Code, Martinez, California, at Title 22-
“Zoning” (“Zoning Ordinance”), Chapter 22.12 “Residential 
Districts”, Chapter 22.24 “Environmental Conservation 
Districts”, and Chapter 22.39 “Wireless Telecommunications 
Facilities” - §22.39.050(3) requires Use Permit and Design 
Review approval by the Planning Commission to permit a wireless 
telecommunication facility; and 

 
WHEREAS, the Planning Commission approved the applicant’s 
(Verizon Wireless) application for Use Permit and Design Review 
- Permit #12PN-0002 with certain conditions of approval at a 
duly noticed and held public hearing on April 24, 2012; and 

 
WHEREAS, on May 4, 2012, the appellants (Simone St. Clare and 
Christine Scharmer) filed a timely appeal of the Planning 
Commission’s decision with the City of Martinez; and 

 
WHEREAS, the City Council held a duly noticed public hearing on 
July 11, 2012, to consider the appeal and considered public 
testimony on the matter and all other substantial evidence in 
the record; and 
 
WHEREAS, the City Council as part of its public hearing imposed 
certain Conditions of Approval on the Project for the Use Permit 
and Design Review - Permit #12PLN-0002 which are required for 
the Project; and 
 
WHEREAS, the Record of Proceedings (“Record”) upon which the 
City Council bases its decision regarding the Project includes, 
but is not limited to: (1) all staff reports, City files and 
records and other documents prepared for and/or submitted to the 
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Planning Commission and the City relating to the Project, (2) 
the evidence, facts, findings and other determinations set forth 
in this resolution, (3) the City of Martinez General Plan and 
the Martinez Municipal Code, (4) all applications, designs, 
plans, studies, data and correspondence submitted by the 
applicant in connection with the Project, (5) all documentary 
and oral evidence received at public hearings or submitted to 
the City relating to the Project, (6) all other matters of 
common knowledge to the City Council including, but not limited 
to, City, state and federal laws, policies, rules regulations, 
reports, records and projections related to development within 
the City and its surrounding areas. 
 
NOW, THEREFORE, the City Council of the City of Martinez 
resolves and finds as follows: 
 
1)  That the above recitals are found to be true and constitute 

part of the findings upon which this resolution is based. 
 
2)  The Project is categorically exempt from the requirements 

of CEQA, under the State of California - California Code of 
Regulations Title 14, Chapter 3, §15301 - Existing 
Facilities and §15311 - Accessory Structures.  The Project 
consists of construction that is appurtenant to the 
existing PG&E facility.  The Project involves installing a 
new wireless telecommunications facility by adding a 12-
foot lattice top hat extension structure and 9 antennas to 
the top of an existing PG&E tower, and placing an equipment 
enclosure at the base of the tower.  Existing facilities 
consists of the operation, repair, maintenance, permitting, 
leasing, licensing, or minor alteration of existing public 
or private structures, facilities, mechanical equipment, or 
topographical features, involving negligible or no 
expansion of use (§15301).  This includes existing 
facilities used to provide public utility services.  The 
Project would be a minor alteration of the existing PG&E 
tower, which is a private structure that provides public 
utility services.  The project involves neglible or no 
expansion of existing use because the PG&E tower already 
provides utility services and hosts T-Mobile equipment used 
to provide wireless telecommunications services. 

 
 The accessory structures exemption consists of construction 

and location of limited numbers of new, small facilities or 
structures; installation of small new equipment and 
facilities in small structures; and the conversion of 
existing small structures from one use to another where 
only minor modifications are made in the exterior of the 
structure (§15311).  This includes the construction of 
limited numbers of utility extensions.  The Project would 
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be a limited utility extension and the equipment enclosure 
in the tower footprint consists of the installation of 
small new equipment and facilities in small structures. 

 
 The Project site is not in a particularly sensitive 

environment.  The site is a residentially developed lot 
upon which there are no environmental resources designated, 
precisely mapped, and officially adopted pursuant to law by 
federal, state, or local agencies.  There are no projects 
in the area which could result in cumulative impacts of the 
same type in the same place.  The Project site is part of a 
standard subdivision, on a developed residential lot 
without any endangered species, riparian habitats, or 
protected wetlands.  The site is not within an officially 
designated state scenic highway, as there are no state 
scenic highways located in the City of Martinez.  The 
Project site is not included on any list compiled pursuant 
to §65962.5 of the Government Code for hazardous waste 
sites.  The Project will not affect historical resources, 
as the PG&E tower and existing residence are not 
historically significant. 

 
3) The Project is consistent with the Martinez General Plan 

policies and with the land use designation of CUL: Open 
Space/Conservation Use Land, including but not limited to 
the policies mentioned below.  The City Council hereby 
makes the following findings with respect to the General 
Plan: 

 
(a) 22.41 – Open Space Element, Conservation Lands 

Policies:  Large scale alteration of the topography to 
accommodate incompatible development patterns is 
prohibited to prevent severe erosion and hydrologic 
hazard.      
Facts in Support of Finding:  The General Plan 
provides for limited low density residential 
development in the area of the Project.  The Project 
will continue to preserve the hillside topography and 
will not alter the stability of existing land uses in 
the area by utilizing the existing utility tower and 
tower footprint.  The Project consists of construction 
that is appurtenant to the existing PG&E facility.  
Specifically, the Project involves installing a new 
co-located wireless telecommunications facility by 
adding a 12-foot lattice top hat extension structure 
and 9 antennas to the top of an existing PG&E tower, 
and placing an equipment enclosure at the base of the 
tower.  Verizon Wireless will construct the top hat to 
look similar to the PG&E tower and will paint the top 
hat, antennas, and brackets the match the tower.   
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4)  In order to deny the appeal and approve the Use Permit 

application, the City Council is required to make the 
following findings, under the Zoning Ordinance (in bold 
below), which it hereby does:   

 
(a) The proposed location of the conditional use is in 

accord with the objectives of the zoning code, and the 
purposes of the district in which the site is located.   

 Facts in Support of Finding:   

 1) Zoning Code Objectives and General Plan 
 The Zoning Ordinance at Title 22, "Zoning" provides at 

§22.02.010 that Title 22 is adopted to "protect and 
promote the public health, safety, peace, comfort, 
convenience, prosperity and general welfare of the 
public..."  Section 22.02.010 lists specific 
objectives, including the following: 

 
 To implement the objectives of the General Plan 

in all its elements...to guide, control and 
regulate the maintenance, change, growth and 
development of the City. 

 To foster a harmonious, convenient, workable 
relationship between land uses. 

 To promote the stability of existing land uses 
which conform to the General Plan and to protect 
them from inharmonious influences and harmful 
intrusions. 

 To ensure that public and private lands 
ultimately are used for the purposes which are 
most appropriate and beneficial from the 
standpoint of the City as a whole.   

 
The General Plan land use designation for the Project 
site is CUL: Open Space/Conservation Use Land.  The 
General Plan provides for limited low density 
residential development in the area of the Project.  
The Project will continue to preserve the hillside 
topography and will not alter the stability of 
existing land uses in the area by utilizing the 
existing utility tower and tower footprint and 
avoiding the need to construct a new or additional 
monopole structure in the area.  Further the Project 
will locate additional services in an area where 
similar development, including the existing T-Mobile 
facility on the same tower, already exists.  The 
Project will be consistent with the General Plan and 
the goals, policies and directions set forth above. 
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2) Residential District Requirements  
The purposes of the R - Residential Districts, 
including the R-80 District, are set forth in the 
Zoning Ordinance at Title 22, Chapter 22.12 
"Residential Districts."  These purposes include the 
following: 

 
 Provide space for community facilities needed to 

complement urban residential areas. 
 Minimize traffic congestion and to avoid the 

overloading of utilities by preventing the 
construction of buildings of excessive size in 
relation to the land around them. 

 Protect residential properties from noise, 
illumination, unsightliness, odors, dust, dirt, 
smoke, vibration, heat, glare, and other 
objectionable influences. 

 
Verizon Wireless is proposing to provide network 
coverage to the surrounding area that currently has no 
or poor Verizon Wireless cell service, improving a 
needed community service.  In order to be located in a 
residential area, Verizon Wireless has demonstrated 
that no other feasible alternative site exists 
(Attachment #12 – Alternative Site Analysis).  
Further, the equipment will make minimal noise (less 
than 60dB) and will require maintenance twice monthly, 
not significantly increasing traffic activity at the 
site. 
 

3) Environmental Conservation District Requirements 
The intent of the "Environmental Conservation 
District” (ECD), is set forth in the Zoning Ordinance 
at Title 22, Chapter 22.24.  ECD’s are established as 
companion districts, to be used in conjunction with 
residential, industrial or undesignated use districts.  
ECD’s are included in the zoning regulations to 
accomplish the following objectives: 
 

 To implement the provisions of the open space, 
conservation, seismic safety and scenic roadway 
elements of the General Plan. 

 To provide for the accommodation of a level of 
development consonant with the protection of 
environmental values in those portions of the 
City with high natural environmental qualities. 

 To protect the health, safety and welfare of 
residents of the City through the protections 
and preservation of the community environment. 
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The proposed Project will be a co-located facility, on 
an existing PG&E tower, which avoids the potential 
environmental impact of developing a separate new 
wireless facility site in the City.  The equipment for 
the wireless telecommunication facility will be fenced 
and secured within the footprint of the tower, on a 
residentially developed parcel.  The proposed Project 
will continue to preserve the hillside topography of 
the surrounding area and will not alter the stability 
of existing land uses by utilizing the existing 
utility tower and tower footprint and avoiding the 
need to construct a new or additional monopole 
structure in the area.  Further, the proposed Project 
will meet the FCC’s requirements for permissible human 
exposure levels to Radio Frequency Radiation and will 
be compliance with allowable exterior noise levels 
(60dB) in residential areas. 
 
4) Wireless Telecommunications Facilities Requirements   
As set forth in the Zoning Ordinance at §22.39.050(3) 
“Permit and Review Requirements”, wireless 
telecommunications facilities which cannot be acted 
upon or granted pursuant to or do not meet the 
criteria for Administrative Design Review 
(§22.39.050(1)) or Zoning Administrator Approval 
(§22.39.050(2)), require Use Permit and Design Review 
pursuant to Chapter 22.40 “Conditional Uses -- Use 
Permits” of the Martinez Municipal Code.  Chapter 
22.39, “Wireless Telecommunications Facilities” of the 
Martinez Municipal Code, seeks to accomplish the goal 
of ensuring that the broad range of telecommunications 
services and high quality telecommunications 
infrastructure are provided to serve the community. 
 

Further, the “Wireless Telecommunications Facilities” 
ordinance (Martinez Municipal Code Chapter 22.39) 
promotes co-location of wireless facilities to reduce 
the number of wireless facility sites, which applies 
to the project.  Co-location occurs when a single 
tower or building supports one or more antennas, 
dishes, or similar devices owned by more than one 
public or private entity, such as multiple wireless 
carriers.  Also, in order for a wireless 
telecommunications facility to be located in a 
residential area the applicant must demonstrate that 
no other feasible alternative site exists.  Verizon 
Wireless considered an alternate site on an existing 
PG&E tower in Briones Regional Park.  However, they 
were unable to gain access to the tower, which was the 
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only other co-locatable site in the search ring to 
provide adequate service.  There were no other viable 
alternative sites without the need for a new monopole, 
which would not be consistent with the City’s co-
location policy and would have more intrusive visual 
impact. 
 
In addition, the Project consists of construction that 
is appurtenant to the existing PG&E facility.  The 
Project involves installing a new wireless 
telecommunications facility by adding a 12-foot 
lattice top hat extension structure and 9 antennas to 
the top of an existing PG&E tower, and placing an 
equipment enclosure at the base of the tower.  As 
proposed, the proposed wireless telecommunication 
facility is appropriate for the residential Project 
site because of the existing PG&E tower with the other 
wireless carrier that is already located there. Co-
location of wireless telecommunication facilities is 
promoted to condense the number of sites with such 
facilities.  
 

(b) The proposed location of the conditional use and the 
proposed conditions under which it would be operated 
or maintained will not be detrimental to the public 
health, safety or welfare, or materially injurious to 
properties or improvements in the vicinity.   

 Facts in Support of Finding:  The Project will be a 
co-located facility, which is promoted by the 
“Wireless Telecommunications Facilities” ordinance 
(Martinez Municipal Code Chapter 22.39), to reduce the 
number of wireless facility sites in the City.  Also, 
in order to be located in a residential area, Verizon 
Wireless has demonstrated that no other feasible 
alternative site exists.  The equipment for the 
wireless telecommunication facility will be fenced and 
secured.  The equipment will make minimal noise and 
will require maintenance twice monthly, not 
significantly increasing traffic activity at the site. 
For the foregoing reasons, the Project as proposed 
will not be detrimental to the public health, safety 
or welfare or materially injurious to properties or 
improvements in the vicinity.   

 
(c) The proposed conditional use will comply with each of 

the applicable provisions of Title 22 of the Martinez 
Municipal Code.   
Facts in Support of Finding:  The Project complies 
with each of the applicable provisions of Title 22-
Zoning of the Martinez Municipal Code and the 
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standards and criteria for telecommunication 
facilities, including co-location preference on 
existing power poles/towers, requirements for 
permissible human exposure levels to Radio Frequency 
Radiation, and compliance with allowable exterior 
noise levels (60dB) in residential areas.   

 
The “Wireless Telecommunications Facilities” ordinance 
(MMC Chapter 22.39) promotes co-location of wireless 
facilities to reduce the number of wireless facility 
sites, which applies to the Project.  Co-location 
occurs when a single tower or building supports one or 
more antennas, dishes, or similar devices owned by 
more than one public or private entity, such as 
multiple wireless carriers.  Currently, T-Mobile 
operates a wireless telecommunications facility at the 
subject property and at the existing PG&E tower.   

 
 In addition, the Project meets the Federal 

Communications Commission (FCC) requirements for 
levels of Radio Frequency Radiation.  The Radio 
Frequency Radiation Report provided by the applicant 
calculated the cumulative maximum exposure level at 
ground to 0.16% of the applicable FCC standard, and at 
a second floor elevation to 0.19% of the applicable 
FCC standard, for limiting public exposure to radio 
frequency energy (Attachment #11 – Radio Frequency 
Radiation Report).  The noise study provided by the 
applicant calculated the cumulative noise level at the 
nearest property line at 48.8dB and with additive 
noise daytime noise levels at 51.5 dB, complying with 
the City’s maximum allowable exterior noise level of 
60dB (Attachment #10 – Noise Study). 

 
5)  In order to deny the appeal and approve the Design Review 

application, the City Council is required to make the 
following findings, under the Zoning Ordinance (in bold 
below), which it hereby does: 
 
(a) Complying with all other applicable provisions of the 

Martinez Municipal Code involving the physical 
development of buildings, structures and property, 
including use restrictions.   

 Facts in Support of Finding:  The proposed wireless 
telecommunication facility complies with all other 
applicable provisions of the Martinez Municipal Code 
including co-location preference on existing power 
poles/towers, requirements for permissible human 
exposure levels to Radio Frequency Radiation, 
compliance with allowable exterior noise levels (60dB) 
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in residential areas, and is also consistent with the 
design review criteria and standards.   

 
 The “Wireless Telecommunications Facilities” ordinance 

(MMC Chapter 22.39) promotes co-location of wireless 
facilities to reduce the number of wireless facility 
sites, which applies to the Project.  Co-location 
occurs when a single tower or building supports one or 
more antennas, dishes, or similar devices owned by 
more than one public or private entity, such as 
multiple wireless carriers.  Currently, T-Mobile 
operates a wireless telecommunications facility at the 
subject property and at the existing PG&E tower. 

 
 In addition, the Project meets the Federal 

Communications Commission (FCC) requirements for 
levels of Radio Frequency Radiation.  The Radio 
Frequency Radiation Report provided by the applicant 
calculated the cumulative maximum exposure level at 
ground to 0.16% and at a second floor elevation to 
0.19%, of the applicable FCC standard for limiting 
public exposure to radio frequency energy (Attachment 
#11 – Radio Frequency Radiation Report).  The noise 
study provided by the applicant calculated the 
cumulative noise level at the nearest property line at 
48.8dB and with additive noise daytime noise levels at 
51.5 dB, complying with the City’s maximum allowable 
exterior noise level of 60dB (Attachment #10 – Noise 
Study).   

 
(b) Provides desirable surroundings for occupants as well 

as for neighbors.  Emphasis is placed upon exterior 
design with regard to height, bulk, and area openings; 
breaks in the facade facing on a public or private 
street; line and pitch of the roof; and arrangement of 
structures on the parcel.   

 Facts in Support of Finding:  The Project would be a 
co-located facility, which is promoted by the 
“Wireless Telecommunications Facilities” ordinance 
(Martinez Municipal Code Chapter 22.39) to reduce the 
number of wireless facility sites in the City.  Also, 
in order to be located in a residential area, Verizon 
Wireless has demonstrated that no other feasible 
alternative site exists.  Verizon Wireless has 
designed the top hat to look similar to the PG&E tower 
and will paint the top hat, antennas, and brackets the 
match the tower.  The equipment will comply with all 
FCC regulations and will be serviced twice monthly, 
which will not have a significant impact on traffic 
and activity at the site.  The telecommunication site 
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will only create a negligible amount of noise and will 
give off no fumes or odors.  

 
(c)  Has a harmonious relationship with existing and 

proposed neighboring developments avoiding both 
excessive variety and monotonous repetition, but 
allowing similarity of style, if warranted.   

 Facts in Support of Finding:  The Project will fit in 
with the site since it is similar to the other 
wireless facility at the site and the top hat, 
antennas, and brackets will resemble the PG&E towers 
materials and colors, allowing similarity of style.  
In addition, the proposed wireless facility will not 
exceed noise levels as set by the City’s Noise 
Ordinance and will be in compliance with all FCC radio 
frequency regulations.   

 
(d) Uses a limited palette of exterior colors; those 

colors must be harmonious and architecturally 
compatible with their surrounding environment.   

 Facts in Support of Finding:  A limited palette of 
exterior colors would be used, since Verizon Wireless 
will paint the top hat, antennas, and brackets to 
match the existing PG&E tower. Also, the wooden fence 
surrounding the equipment enclosure will have a stain 
to blend in with the base and footprint of the utility 
tower.   

 
(e) Uses a limited number of materials on the exterior 

face of the building or structure. In addition, all 
interior surfaces normally visible from public 
property shall be finished.   

 Facts in Support of Finding:  A limited number of 
exterior materials will be used since Verizon Wireless 
will use materials that are similar to and resemble 
the PG&E tower for the 12’ top hat lattice structure.  
The fence surrounding the equipment enclosure at the 
base of the tower will be made of wood and stained per 
the Design Review Committee’s recommendation.   

 
(f) Has exterior lighting appropriately designed with 

respect to convenience, safety, and effect on 
occupants as well as neighbors.   

 Facts in Support of Finding:  This standard is not 
applicable to the Project since no exterior lighting 
is proposed for the proposed Project. 

 
(g) Effectively concealing work areas, both inside and 

outside of buildings, in the case of non-residential 
facilities.   
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 Facts in Support of Finding:  The equipment cabinets 
and work area within the enclosure will be concealed 
by the 8-foot solid wooden fence at the tower’s base.   

 
(h)  Under grounding all utility boxes unless it can be 

shown that they can be effectively screened from the 
view of the general public.   

 Facts in Support of Finding:  The utility boxes in the 
equipment enclosure will be screened from view of the 
general public by the 8-foot solid wooden fence. 

 
(i)  Designing the type and location of planting with 

respect to the preservation of specimen and landmark 
trees, water conservation as set forth in Chapter 
22.35, and maintenance of all planting.   

 Facts in Support of Finding:  This standard is not 
applicable to the Project as no trees are proposed to 
be removed or installed as a result of the proposed 
Project. 

 
(j) Establishing a circulation pattern, parking layout and 

points of ingress and egress (both vehicular and 
pedestrian), designed to maximize pedestrian safety 
and convenience and to minimize traffic congestion 
resulting from the impediment of vehicular movement. 
When applicable, access for handicapped individuals 
should be considered.   

 Facts in Support of Finding:  This standard is not 
applicable to the Project since the wireless facility 
will operate unmanned and the equipment in the 
enclosure will only be serviced twice monthly by 
Verizon Wireless. 

 
(k) Ensuring that all signs be designed so that they are in 

scale with the subject development, and will not 
create a traffic hazard. Emphasis is placed upon the 
identification of the use or building rather than the 
advertising of same.   

 Facts in Support of Finding:  This standard is not 
applicable to the Project as no identification or 
advertising signage is proposed to be installed for 
the proposed Project. 

 
(l) Substantially preserves views from nearby properties 

where this can be done without severe or undue 
restrictions on the use of the site, balancing the 
property rights of the applicant and the affected 
property owner(s).   

 Facts in Support of Finding:  Given that the top hat 
will be designed to resemble the existing PG&E tower; 
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the top hat, antennas, and brackets materials and 
paint will match the existing tower; the overall 
height of the tower will increase approximately twelve 
feet; and the equipment enclosure will be located at 
the base and within the footprint of the tower, the 
Project will not result in any significant view loss 
and views from nearby properties will substantially be 
preserved.   

 
6)  The City Council hereby makes the following findings 

withrespect to the Appeal: 
 

(a) Appeal Issue #1  

Allegation of the Appeal Issue #1:  “The Notice of 
Public Hearing was deficient in that the agenda item 
was to potentially grant the application on the 
grounds that the permit was exempt from CEQA based 
upon an Existing Facilities exemption. However, the 
Planning Commission determined that the permits should 
be issued since the Federal Communications Act of 1996 
pre-empted the City from acting. Neither the issue of 
preemption nor the Federal Communications Act of 1996 
is mentioned anywhere in the Notice of Public Hearing. 
This a violation of the letter and spirit of the 
statutory requirements for providing notice to the 
public of the items and actions to be taken by the 
Planning Commission.”  

 
Finding to Deny Appeal Issue #1:  The notice of public 
hearing was clear, and definite, stating that the 
public hearing was to consider the Project.  The 
notice also provided information on the CEQA proposed 
environmental determination and finding for the 
Planning Commission to adopt.  The Planning Commission 
approved the Project based on findings in the 
Resolution #12-01.  

 
Facts in Support of Finding:  Based on the State of 
California Government Code §65094, notice of a public 
hearing shall include the date, time, and place of the 
public hearing, the identity of the hearing body or 
officer, a general explanation of the matter to be 
considered, and a general description in text or by 
diagram, of the location of the real property, if any, 
that is the subject of the public hearing.  The notice 
of public hearing for the Planning Commission meeting 
of April 24, 2012 and the Project complied with 
§65094.  Further, the notice of public hearing 
provided information on the CEQA proposed 
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environmental determination and finding for the 
Planning Commission to adopt.  The Planning Commission 
approved the Project based on findings in the 
Resolution #12-01.   

 
The Telecommunications Act of 1996 was discussed by 
the Planning Commission at the April 24, 2012 meeting 
since a majority of the public comments received dealt 
with the health and environmental effects of the 
Project.  However, the Telecommunications Act of 1996 
states that no state or local governmental entity may 
regulate the placement, construction, or modification 
of wireless facilities on the basis of environmental 
effects radio frequency (RF) emissions to the extent 
that the emissions comply with FCC regulations.  The 
Radio Frequency Radiation Report demonstrates that the 
proposed wireless facility, along with the operation 
of the other wireless carrier, will be within the 
permissible public exposure standards set by the FCC. 

  
(b) Appeal Issue #2   

Allegation of the Appeal Issue #2:  “The Federal 
Communications Act of 1996 does NOT preempt the City 
from considering the permit.”  

 
Finding to Deny Appeal Issue #2:  The 
Telecommunications Act of 1996 does not preempt the 
City of Martinez from considering the Project, but the 
statute preempts local decisions premised directly or 
indirectly on the environmental effects of RF 
emissions, if the provider is in compliance with FCC’s 
RF rules.    

 
Facts in Support of Finding:  The Telecommunications 
Act of 1996 states that no state or local governmental 
entity may regulate the placement, construction, or 
modification of wireless facilities on the basis of 
environmental effects of RF emissions to the extent 
that the emissions comply with FCC regulations.  
Specifically, §332(c)(7) of the Communications Act 
preserves local authority over zoning and land use 
decisions for personal wireless service facilities, 
but sets forth specific limitations on that authority.  
Particularly, a local government authority may not 
unreasonably discriminate among providers of 
functionally equivalent services, may not regulate in 
a manner that prohibits or has the effect of 
prohibiting the provision of personal wireless 
services, must act on applications within a reasonable 
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period of time, and must make any denial of an 
application in writing supported by substantial 
evidence in a written record.  The Telecommunications 
Act of 1996 does not preempt the City of Martinez or 
the Planning Commission from considering the Project, 
but the statute preempts local decisions premised 
directly or indirectly on the environmental effects of 
RF emissions, assuming that the provider is in 
compliance with the FCC's RF rules.  

 
(c) Appeal Issue #3  

Allegation of the Appeal Issue #3:  “The permit is not 
exempt from CEQA.”  

 
Finding to Deny Appeal Issue #3:  The Project is 
categorically exempt from the requirements of CEQA, 
under the State of California - California Code of 
Regulations Title 14, Chapter 3, §15301-Existing 
Facilities and §15311-Accessory Structures, because 
the Project consists of construction that is 
appurtenant to the existing PG&E facility. 

 
Facts in Support of Finding:  The Project is 
categorically exempt from the requirements of CEQA, 
under the State of California - California Code of 
Regulations Title 14, Chapter 3, §15301-Existing 
Facilities and §15311-Accessory Structures, because 
the Project consists of construction that is 
appurtenant to the existing PG&E facility.  Existing 
facilities consists of the operation, repair, 
maintenance, permitting, leasing, licensing, or minor 
alteration of existing public or private structures, 
facilities, mechanical equipment, or topographical 
features, involving negligible or no expansion of use 
(§15301).  This includes existing facilities used to 
provide public utility services.  The Project would be 
a minor alteration of the existing PG&E tower, which 
is a private structure that provides public utility 
services and already hosts T-Mobile equipment used to 
provide wireless telecommunications services.  

 
The accessory structure exemption consists of 
construction and location of limited numbers of new, 
small facilities or structures; installation of small 
new equipment and facilities in small structures; and 
the conversion of existing small structures from one 
use to another where only minor modifications are made 
in the exterior of the structure (§15311).  This 
includes the construction of limited numbers of 
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utility extensions.  The Project would be a limited 
utility extension and the equipment enclosure in the 
tower footprint consists of the installation of small 
new equipment and facilities in small structures. 

 
(d) Appeal Issue #4  

Allegation of the Appeal Issue #4:  “The permit 
violates Martinez regulations and ordinances, 
especially given the subject property is located in an 
Environmental Conservation District.”   

 
Finding to Deny Appeal Issue #4:  Section 22.39.050 of 
the Martinez Municipal Code provides the permit and 
review requirements for wireless telecommunications 
facilities for all zoning districts including those 
within the ECD.  Nowhere in the Zoning Ordinance does 
the ECD district prohibit wireless telecommunications 
facilities and in fact there is an existing, operating 
wireless facility at the subject property, the same 
site for which this co-location is sought. 

 
Facts in Support of Finding:  The zoning for 814 
Carter Acres Lane is Residential: R-80 (One-Family 
Residential: 80,000 sq. ft. minimum lot area) / ECD 
(Environmental Conservation District).  ECD’s are 
companion districts to be used in conjunction with 
residential use districts.  The ECD chapter was 
adopted in 1975 and was generally intended to limit 
the use of those areas seen as being environmentally 
sensitive lands (“ESL” general plan designation), to 
one single family home per existing parcel with all 
subdivisions and that all other uses that would 
otherwise be permitted or conditionally permitted in 
the residential zone be subject to further 
environmental review, such as an “environmental impact 
report.”  Wireless telecommunications facilities are 
regulated through Chapter 22.39 of the Zoning 
Ordinance (Wireless Telecommunications Facilities 
adopted in 1997), where there is no requirement for 
the preparation of an environmental impact report.  
Section 22.39.050 of the Zoning Ordinance provides the 
permit and review requirements for wireless 
telecommunications facilities for all zoning districts 
including those within the ECD.  Nowhere in the Zoning 
Ordinance does the ECD district prohibit wireless 
telecommunications facilities and in fact there is a 
T-Mobile wireless facility at the subject property, 
the same site for which this co-location is sought. 
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(e) Appeal Issue #5  

Allegation of the Appeal Issue #5:  “The hearing of 
April 24, 2012 was improperly noticed. There are 13 
lots within the Reliez Valley Homeowners Association 
where the private lot and the proposed cell antennae 
installation is located. Only 5 of the 13 lots were 
given notices of the hearing.”  

 
Finding to Deny Appeal Issue #5:  The notice of public 
hearing for the Planning Commission meeting of April 
24, 2012 and the Project was mailed to the property 
owners within a 300 foot radius of 814 Carter Acres 
Lane and to all the property owners located along 
Carter Acres Lane, thus complying with the 
notification procedure set forth in State of 
California Government Code §65091.a.4.  In addition to 
the mailed notice, the notice of the public hearing 
was published in the Martinez News-Gazette and was 
also posted at the subject property and at City Hall.     

 
Facts in Support of Finding:  Based on the State of 
California Government Code §65091. a.4 - Notification 
Procedures, the notice of hearing shall be mailed or 
delivered at least 10 days prior to the hearing to all 
owners of real property within 300 feet of the real 
property that is subject of the hearing.  The notice 
of public hearing for the Planning Commission meeting 
of April 24, 2012 and the Project was mailed to the 
property owners within a 300 foot radius of 814 Carter 
Acres Lane and to all the property owners located 
along Carter Acres Lane, thus complying with the 
notification procedure set forth in §65091.a.4.  
Properties within a subdivision but outside the 300 ft 
radius are not required to be provided a separate 
mailed notice.  However, in addition to the mailed 
notice, the notice of the public hearing was published 
in the Martinez News-Gazette and was also posted at 
the subject property and at City Hall. 
 

(f)  Issue raised in late-filed correspondence 
In a letter submitted after the appeal was filed, 
appellants’ counsel raises various procedural issues, 
including the argument that an environmental impact 
report is required pursuant to Section 22.24.040, 
Martinez Municipal Code.  As a threshold matter, any 
issues not identified in the notice of appeal are not 
timely raised because the Code requires the notice of 
appeal to identify the specific legal and/or factual 
errors alleged to exist.  In addition, the reference 
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to an “environmental impact report” in Section 
22.24.040 must be understood in light of Sections 
22.34.020 and Title 20 of the Code to which the former 
Section explicitly refers.  Section 22.34.020 requires 
the City to determine whether the California 
Environmental Quality Act (“CEQA”) applies to the 
decision in question, and Title 20 sets forth 
procedures for making that determination, including 
the incorporation by reference of the State CEQA 
Guidelines (Section 20.04.020), which include the 
categorical exemptions under Sections 15301 and 15311 
of the CEQA Guidelines. 
 

BE IT FURTHER RESOLVED that based on the findings set forth 
above and the Record as a whole, the City Council hereby denies 
the appeal and approves Use Permit and Design Review application 
Permit #12PLN-0002, subject to conditions of approval attached 
hereto as Exhibit A and incorporated herein by this reference. 

 
 

* * * * * *  
 

I HEREBY CERTIFY that the foregoing is a true and correct copy 
of a resolution duly adopted by the City Council of the City of 
Martinez at an Adjourned Regular Meeting of said Council held on 
the 11th day of July, 2012, by the following vote: 
 
AYES:   
 
NOES:  
 
ABSENT:   
 
 
 

RICHARD G. HERNANDEZ, CITY CLERK 
CITY OF MARTINEZ 
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CONDITIONS OF APPROVAL  
 
AS APPROVED BY CITY COUNCIL 

  

 
Applicant Name: Verizon Wireless/Ridge Communications, Inc. - Clarence Chavis 
 
Location:  814 Carter Acres Lane (APN 365-150-053) / PG&E Right-of-Way 
 
I. Description of Permit 
 

These conditions apply to and constitute the approval of Permit #12PLN-0002 for 
Use Permit and Design Review application, to allow construction of a new co-
located wireless telecommunications facility on an existing PG&E tower located on a 
private residential lot at 814 Carter Acres. The project consists of adding a 12’ lattice 
structure, with 9 antennas, on top of the existing approximately 162’ tall tower.  
Verizon Wireless will be leasing an approximately 473 sq. ft. area within the tower 
footprint for an equipment enclosure.  The project is located in a residential zoning 
district, which requires a Use Permit and Design Review.   

 
II. Exhibits 
 

The following exhibits are hereby approved and incorporated as conditions of 
approval, except where specifically modified by these conditions: 
 
EXHIBIT DATE RECEIVED PREPARED BY PAGES
Site Map, Tower Detail, 
Site Plan, Equipment 
Area Layout and Plan, 
Antenna Layout, 
Elevations, and Details 

April 16, 2012 Delta Groups 
Engineering, Inc.   

7 

Photo Simulations March 16, 2012,  
and July 15, 2011 

AdvanceSim 3 

Coverage Maps October 28, 2011 Verizon Wireless 3 

 
All construction plans and all improvements constructed pursuant to Permit #12PLN-
0002 and shall conform to these exhibits.  Building permit plans shall include a 
checklist of these conditions for staff review and verification that the conditions have 
been met.  Where a plan or further information is required by these conditions, it is 
subject to review and approval by the Planning Division, Engineering Division, or 
Building Division as noted. 

 
III. Special Conditions that Apply to Permit #12PLN-0002 
 

A. Antennas, brackets, and top hat shall be painted to match the existing PG&E 
tower.  
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B. Permit applications for wireless telecommunication facilities shall be valid for 
a period of up to ten (10) years from date of final discretionary approval and 
may be renewed prior to expiration by administrative action. 

 
C.    Verizon Wireless has agreed under the Lease (July 13, 2011 Land Lease 

Agreement between Verizon Wireless and Michael H. Hansen and Norma 
Hansen [Hansen Family Trust]) to make a one-time payment to the Carter 
Acres Community Road Fund in the amount of Thirty Thousand Dollars 
($30,000.00) for future improvements to be made to Carter Acres Lane.  
Verizon Wireless will pay such amount to the Carter Acres Community Road 
Fund within forty-five (45) days after the commencement date of the Lease.  

 
IV. Site Plan 
 

A. Provide site plan that shows all existing features and proposed structures. 
 
B. Fences, walls and retaining walls: 
 

1.   All fencing, retaining walls, etc., shall be shown on the site plan. 
 

2. The equipment enclosure fence shall be wooden with a stain preservative 
or natural stain.  Alternate materials will be subject to staff review and 
approval.   

 
V. Noise Control and Dust 
 

A. All construction activities shall be restricted to Monday - Friday and to the 
hours of 7:00 a.m. to 7:00 p.m.  Work on weekends and holidays shall be 
permitted between 9:00 a.m. to 5:00 p.m.  The permittee shall post a sign on 
the site notifying all workers of this restriction. 

 
B. Telecommunication facilities shall operate in compliance with the noise 

exposure standards contained in the City’s Noise Control Ordinance, Chapter 
8.34 of the Martinez Municipal Code.   

 
C. Normal testing and maintenance activities shall occur between the hours of 

8:00 a.m. and 5:00 p.m., Monday through Friday, excluding emergency 
repairs.  Normal testing and maintenance activities, which do not involve the 
use or operation of telecommunications and maintenance equipment that is 
not audible from residences and other nearby sensitive receptors, may occur 
at all other times.  The level of noise of any equipment used in routine 
maintenance and repairs shall not exceed the City’s noise standards at any 
adjacent property line.   

 
D. Backup generators shall comply with the same noise standards referenced 

above and shall only be operated during power outages, emergency 
occurrences, or for testing and maintenance in accordance with item C 
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above. 
 
E. All construction equipment shall be muffled in accordance with State Law. 

 
VI. Radio Frequency Radiation 
 

A. Wireless telecommunication facilities operating alone and in conjunction with 
other telecommunication facilities shall not emit Radio Frequency Radiation 
(RFR) in excess of the standards for permissible human exposure to RFR as 
adopted by the Federal Communications Commission (FCC). 

 
B. The City may require one or more (periodic) post-construction RFR reports 

as a condition of project approval to verify that actual levels of RFR emitted 
by the approved facilities, operating alone and in combination with other 
approved facilities, substantially conform to the pre-approval RFR report and 
do not exceed current standards for permissible human exposure to RFR as 
adopted by the FCC.  

 
VII. Lighting 
 

A. Manually operated, low wattage, hooded and downward directed exterior 
lighting shall be permitted for safety purposes only and shall not operate 
except when maintenance or safety personnel are present at night. 

 
B. Nighttime lighting of warning signs required near publicly accessible facilities 

must consist of low-wattage fixtures, and must be directed downward and 
hooded.  

 
C. Plans submitted for Building Permits shall include a detailed lighting plan 

including the location and type of all exterior lighting fixtures. 
 

VIII. Grading 
 

A. All grading shall require a grading and drainage plan prepared by a 
registered Civil Engineer.  A grading permit or a site development permit, as 
approved by the City Engineer will be required prior to construction.  

 
B. The on-site finish grading shall require drainage to be directed away from all 

building foundations at a slope of 5 percent minimum toward approved 
drainage facilities or swales.  Non-paved drainage swales shall have a 
minimum slope of 1 percent. 

 
C. Contour grading techniques with spot elevations shall be employed 

throughout the project to achieve a more natural appearance, even where 
this will increase the amount of grading. 
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D. Erosion control measures shall be implemented per plans approved by the 
City Engineer for all grading work not completed before October 1.  At the 
time of approval of the improvement and/or grading plans, an approved 
Erosion Control Plan prepared by a registered Civil Engineer shall be filed 
with the City Engineer. 

 
E. The finished grading shall be inspected and certified by the developer's 

engineer that it is in conformance with the approved Grading Plan and Soils 
Report pursuant to the provisions of Title 15 of the Martinez Municipal Code. 

 
F. Any grading on adjacent properties will require written approval of those 

property owners affected. 
 

G. If cultural resources are discovered during subsurface excavations, the 
Contractor shall cease construction and a qualified archeologist shall be 
contacted to make recommendations for mitigation. 

 
H. The plans shall include the boundary treatment shown on cross sections, 

drawn to scale, for retaining walls, fencing and drainage. 
 

IX. Drainage 
 

A. All concentrated runoff shall be collected and conveyed to an approved storm 
drainage system.  Existing slopes that have no additional discharge directed 
onto them or are not substantially re-graded can remain as natural runoff. 

 
B. Applicant shall not increase storm water runoff to adjacent downhill properties 

unless either, (1) a Drainage Release is signed by the property owner(s) of 
affected downhill lots and recorded in the office of the County Recorder; or 
(2) site drainage is collected and conveyed in approved drainage facilities 
within a private drainage easement through a downhill property.  This 
condition may require collection of on-site runoff and construction of an off-
site storm drainage system.  All required releases and/or easements should 
be obtained prior to issuance of the site development or Building Permit 
whichever comes first. 

 
C. The developer shall comply with City and Contra Costa County Flood Control 

District Design requirements. 
 

X. Agreements, Fees and Bonds 
 

A. All required improvement agreement(s) and all required fees and security 
deposits in connection with the proposed project shall be submitted to and 
approved by City and ant other agencies having jurisdiction prior to City 
issuance of the building or site development permit, whichever comes first. 

 
XI. Other Requirements 
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A. Construction shall comply with all applicable City and State building codes 

and requirements including handicapped and energy conservation 
requirements, grading and erosion control ordinances. 

 
B. Electrical conduits shall be installed underground in an easement from 

source to proposed facilities as approved by the City Engineer.  Applicant 
shall be responsible for repairing/replacing any damage to existing facilities 
and structures including but not limited to landscape, irrigation system, 
asphalt, curb, gutter, pavement, paths, structures, drainage facilities, utilities, 
etc. 

  
C.   Applicant shall provide the City with documents from PG&E and the property 

owner approving installation of the telecommunication facility and equipment 
on their property. 

 
D. Complete improvement plans shall be submitted to the City for review and 

approval prior to construction. 
 
E. Where required, an encroachment permit is required prior to any work with 

the public right of way. 
 
F. Carter Acres Lane shall be open to traffic at all times. Adequate traffic control 

and safety measures shall be provided during construction. 
 
G. All debris and sediments shall be cleaned daily prior to leaving the job site. 

Loose materials shall be picked up. Paved surfaces shall be cleaned or 
washed. Safety hazards shall be removed immediately. 

 
XII. Validity of Permit and Approval 
 

A. The use permit and design review application, Permit #12PLN-0002 approval 
shall expire one year from the date on which they became effective (unless 
extended under B below) unless a building permit is obtained and 
construction begun within the one year time period. The effective date of the 
use permit and design review application, Permit #12PLN-0002 and 
approvals is July 11, 2012. 

 
B. The applicant may apply to extend the expiration date, July 11, 2013, if an 

application with the required fee is filed at least 45 days before the said 
expiration date.  (Otherwise the use permit and design review application, 
Permit #12PLN-0002 approval expires and are of no further force or effect 
and a new application for such permits is required.)  A public hearing will be 
required for all extension applications, except those involving only Design 
Review.  Extensions are not automatically approved:  Changes in conditions, 
City policies, surrounding neighborhood, and other factors permitted to be 
considered under the law, may require or permit denial. 
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C. Nothing contained herein shall be construed to permit any violation of 

relevant ordinances and regulations of the City of Martinez, or other public 
agency having jurisdiction. 

 
D. The applicant (and successor in interest) shall properly maintain and 

ultimately remove, if required, the approved wireless telecommunication 
facilities in compliance with the provisions of the Standards and Criteria for 
Telecommunication Facilities and any conditions of permit approval.  The 
applicant shall cover the costs of removal from the premises if it has been 
inoperative or abandoned for a two-year period, or upon expiration of the 
permit applications.  

 
E. Verizon Wireless has agreed to provide the City with a RF Report: 30 days 

after construction, after any future potential major modifications to the site, 
and if requested by the City of Martinez (within 30 days of request).   

 
F. The applicant, Verizon Wireless, shall defend, indemnify and hold harmless 

the City and its agents, officers, attorneys and employees from any claim, 
action, or proceeding brought against the City or its agents, officers, 
attorneys or employees to attack, set aside, void, or annul the City Council’s 
decision to approve Permit #12PLN-0002 - Use Permit and Design Review 
application and any environmental document approved in connection 
therewith. The indemnification shall include damages or fees awarded 
against the City, if any, cost of suit, attorney’s fees, and other costs and 
expenses incurred in connection with such action whether incurred by 
Verizon Wireless, the City, and/or the parties initiating or bringing such 
action.  The City shall promptly notify the applicant of any such claim, action 
or proceeding.  The City shall retain the right to participate in any claim, 
action, or proceeding.  

 
G. Verizon Wireless shall defend, indemnify and hold harmless the City, its 

agents, officers, employees and attorneys for all costs incurred in additional 
investigation of, or study of, or for supplementing, preparing, redrafting, 
revising, or amending any document (such as the Negative Declaration), if 
made necessary by said legal action and if Verizon Wireless desires to 
pursue securing such approvals, after initiation of such litigation, which are 
conditioned on the approval of such documents. 

 
H. In the event that a claim, action or proceeding described in item F, above, is 

brought, the City shall promptly notify Verizon Wireless of the existence of 
the claim, action or proceeding, and the City will cooperate fully in the 
defense of such claim, action or proceeding.  Nothing herein shall prohibit the 
City from participating in the defense of any claim, action or proceeding.  In 
the event that Verizon Wireless is required to defend the City in connection 
with any said claim, action, or proceeding, the City shall retain the right to (i) 
approve the counsel to so defend the City, (ii) approve all significant 
decisions concerning the manner in which the defense is conducted, and (iii) 
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approve any and all settlements, which approval shall not be unreasonably 
be withheld.  The City shall also have the right not to participate in said 
defense, except that the City agrees to cooperate with Verizon Wireless in 
the defense of said claim, action or proceeding.  If the City chooses to have 
counsel of its own to defend any claim, action or proceeding where Verizon 
Wireless have already retained counsel to defend the City in such matters, 
the fees and expenses of the counsel selected by the City shall be paid by 
the City, except that the fees and expenses of the City Attorney shall be paid 
by the applicant. 

 
I. Verizon Wireless shall indemnify the City for all the City's costs, fees, and 

damages which the City incurs in enforcing the above indemnification 
provisions. 

 
J. The Conditions of Project Approval set forth herein include certain fees, 

dedication requirements, reservation requirement, and other exactions. 
Pursuant to Government Code Section 66020(d)(1), these Conditions 
constitute written notice of a statement of the amount of such fees, and a 
description of the dedications, reservations, and other exactions.  You are 
hereby further notified that the 90-day approval period in which you may 
protest these fees, dedications, reservations, and other exactions, pursuant 
to Government Code Section 66020(a), has begun.  If you fail to file a protest 
within this 90-day period complying with all of the requirements of Section 
66020, you will be legally barred from later challenging such exactions. 
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